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JOH BALESTRIERI AND COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1947 

Jan. 6—Petition reeeived and filed. Taxpayer 
notified. Fee paid. 

Jan. 7—Copy of petition served on General Coun- 
sel. 

Feb. 20—Motion to dismiss the proceedings for 
failure properly to prosecute filed by 
General Counsel. 

Feb. 24—Hearing set March 26, 1947, Washington, 
D. C. on respondent’s motion. 

Mar. 21—Motion for leave to file the attached 
amended petition (verification) filed by 
taxpayer. 3/21/47 Granted. 
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Mar. 21—Order that the respondent’s motion to 
dismiss is denied and this proceeding is 
stricken from the calendar for March 
26, 1947 entered. 

Mav. 24—Copy of motion to amend and order 
served on General Counsel. 

Apr. 15—Answer filed by General Counsel. 

Apy. 15—Request for hearing in San Francisco 
filed by General Counsel. 

Apr. 18—Notice issued placing proceeding on San 
Francisco calendar. Service of answer 
and request made. 

Aug. 22—Hearing set Nov. 3, 1947, San Francisco. 

Nov. 3—Hearing had before Judge Tyson on peti- 
tioner’s motion to continue, agreed to by 
respondent. Motion granted. Continued to 
next calendar. Affidavit and motion for 
continuance filed at hearing. Copy served. 


1948 
Jan. 26—Hearing set March 22, 1948, San Fran- 


Cisco. 

Mar. 25—Hearing had before Judge Kern on 
merits. Petitioner’s motion to substitute 
counsel granted. Petitioner granted 15 
days leave to amend petition. Respondent 
eranted 15 days to file answer. Motion 
to substitute counsel, motion to file 
amendment to answer and answer, 
amended petition and notices of appear- 
ance of Louis Janin, Harold E. Haven 
and Dudley F. Miller as counsel filed at 
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1948 
hearing. Briefs due May 19, 1948; replies 
June 14, 1948. 

Apr. 19—Motion to file answer to amended peti- 
tion, answer to amended petition lodged, 
filed by respondent. 

Apr. 21—Ahove motion to answer to amended peti- 
tion granted, answer filed. 

Apr. 21—Transeript of hearing 3/25/48 filed. 

Apr. 21i—Transcript of hearing 3/26/48 filed. 

May 19—Brief filed by taxpayer. 5/21/48 Copy 
served. 

May 20—Brief filed by General Counsel. 

June 14—Reply brief filed by General Counsel. 
Served 6/15/48. 

June 14—Reply brief filed by taxpayer. 6/15/48 
Copy served. [1 *] 

Aug. 2—Memorandum findings of fact and opin- 
ion rendered, Judge Kern. Deeision will 
be entered for the respondent. 8/3/48 
Copy served. 

Aug. 3 —Decision entered, Judge LeMire, Div. 5. 

Aug. 30—Motion to correct and enlarge findings 
of fact and opinion filed by taxpayer. 
9/7/48 Denied. 

Aug. 30—Motion to vacate decision filed by tax- 
payer. 9/7/48 Denied. 

Aug. 30—Motion for reconsideration filed by tax- 
payer 9/7/48 Denied. 

Aug. 30—Alternative motion for rehearing filed by 
taxpayer. 9/7/48 Denied. 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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Nov. 1—Petition for review by U. 8. Court of 
Appeals for the Ninth Circuit with 
assignments of error filed by taxpayer. 

2—Proof of service filed. 

Nov. 5—Designation of record filed by taxpayer 

with aeceptance of service 11/17/48 
thereon. [2] 


The Tax Court of the United States. 
Docket No. 12834 


JOE BALESTRIERI & CO., 


Petitioner, 
Vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


AMENDED PETITION 

Pursuant to leave of the Court first had and 
obtained to file an amended petition conforming 
to proof, the above named petitioner hereby peti- 
tions for a redetermination of the deficiency set 
forth by the Commissioner of Internal Revenue in 
his notice of deficiency. Bureau Symbols TRA :90- 
D-RR (O:7TS:PD:SF:EDR) dated October 8, 
1946, and as the basis of its proceedings, alleges as 
follows: 

1. The petitioner is a corporation with its office 
formerly located at 4382 Clay Street, San Fran- 
cisco, California, but now located at 123 Jackson 
Street, San Francisco. The return for the period 
involved was filed with the Collector for the First 
District of California. 
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2. The notice of deficiency, a copy of which, 
together with page 5 of the statement annexed 
thereto, is attached [27] hereto and marked Exhibit 
A, was mailed to petitioner on October 8, 1946. 

3. The taxes in controversy are excess profits 
taxes for the year ending December 31, 1943, the 
deficiency asserted therefor being $25,021.70, and 
the amount in issue being approximately $20,000.00. 

4. The determination of the tax set forth in said 
notice of deficiency is based upon the following 
errors : 

(a) The Commissioner erred in denying the loss 
of $22,229.37, or any part thereof, resulting from 
a business venture between the petitioner and 
Strategic Mineral Exploration Co., a partnership. 

). The facts upon which the petitioner relies 
as the basis of this proceeding are as follows: 

(a) Petitioner is a corporation, imeorporated 
February 15, 1941, under the laws of the State 
of California, and operates a wholesale fish busi- 
ness. 

(b) At all times material, Joe Balestrierl and 
W. E. Otto were directors and the sole shareholders 
of petitioner. W. FE. Otto was vice-president and 
Joe Balestrieri was president. 

(c) In July of 1943, the partnership under the 
name of Strategic Mineral Exploration Co. was 
formed by and between Joe Balestrieri, W. E. Otto 
and J. M. Hoff, a mining engineer, for the purpose 
of carrying on a mining [28] and milling business 
with respect to chrome ore. On July 29, 1945, the 
partners filed a certificate-of doing business under 
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a fictitious name with the County Clerk of the City 
and County of San Francisco, State of California. 
Said partnership attempted to obtain financing for 
this venture from Pacific Vegetable Oil Corpora- 
tion, a concern with which petitioner had many 
business dealings. Pacifie Vegetable Oil Corpora- 
tion agreed to participate in the milling end of 
the venture but only if a guarantee against loss 
were obtained by the partnership from petitioner 
corporation. 

(d) Petitioner corporation on July 26, 1943, in 
exchange for 50% of the profits from the milling 
venture agreed with Strategic Mineral Explora- 
tion Co. to bear any losses which might be sustained 
by such venture. 

(c) Contrary to expectations, the venture proved 
unsuccessful and resulted in a loss of $22,229.37, at 
the time of its termination in November, 1943. The 
other activities of Strategic Mineral Exploration 
Co. were terminated at the same time and the total 
loss then determined for all of the activities of said 
partnership was then believed to be some $34,000; 
however, several thousand dollars of additional 
obligations were subsequently discovered and paid. 

(f) In November of 1943 petitioner issued its 
promissory note to Pacific Vegetable Oil Corpora- 
tion for the [29] amount of $22,229.37, which 
amount the latter corporation had advanced to 
Strategic Mineral Exploration Co. in connection 
with its milling venture with petitioner, and which 
was lost in the operations of said venture. 
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(2) Petitioner entered into said venture with the 
expectation of realizing very substantial profits 
therefrom, Mr. Toff. mining engineer, representing 
that a minimum profit of $50,000 per month could 
be expected, and the officers and directors of peti- 
tioner felt that the agreement between it and 
Strategic Mineral Exploration Co. was exceedingly 
favorable to petitioner. 


(h) Petitioner is informed and believes, and 
therefore alleges the fact to be that under the fore- 
going eivcumstances it is entitled to deduct the 
full amount of its share of the loss of the joint 
venture between itself and Strategic Mineral 
Exploration Co., to wit, the whole thereof, or $22.- 
229.37. 


Wherefore, Petitioner prays that this Court hear 
the proceeding and determine that petitioner is 
entitled to the said loss of $22,229.37, and redeter- 
mine the deficiency in accordance therewith, and 
for sueh other and further relief as may be meet 
and proper under the cireumstances. 


Dated March 29, 1948. 


JOE BALESTRIERI] & CO., 
By /s/ JOE BALESTRIERL, 
President. [30] 
/s/ LOUIS JANIN; 
/s/ HAROLD KE. HAVEN 
/s/ DUDLEY F. MILLER, 
Counsel for Petitioner. 
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State of California, 
City and County of San I*rancisco—ss. 


Joe Balestrieri, being first duly sworn, deposes 
and says: 

That he is president of the petitioner above 
named, and as such is authorized to verify the fore- 
going petition; that he has read the same and is 
fainihar with the statements therein contained, and 
that the same is true of his own knowledge except 
as to the matters therein stated upon information 
and belicf, and as to those matters that he believes 
it to be true. 

/s/ JOE BALESTRIERI. 

Subscribed and sworn to before me this 29th day 
of March, 1948. 

(Seal) ALFRED D. MARTIN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Indorsed]: T.C.U.8. Filed March 29, 1948. [31] 


[Title of Tax Court and Cause. | 


ANSWER TO AMENDED PETITION 
Comes now the Commissioner of Internal Reve- 
hue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of Inter- 
nal Revenue, and for answer to the amended peti- 
tion in the above proceeding, admits and denies as 
follows: 
1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the amended petition. 
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3. Admits the allegations contained in para- 
graph 3 of the amended petition except that 
respendent alleges that the deficiency asserted is in 
the amount of $25,021.71. 


4, Denies the allegations of error contained in 
paragraph 4 of the amended petition and in sub- 
paragraph (a) thereunder. 


5 (a) and (b). Admits the allegations contained 
in paragraph 5(a) and 5(b) of the amended peti- 
tron [ot | 


(c) Admuts the allegations contained in the first 
three sentences of paragraph 5(c) of the amended 
petition; demes the remaining allegations contained 
in said paragraph. 


(d) and (e) Denies the allegations contained in 
paragraph 5(d) and 5(c) of the amended petition. 


(f) Admits that in November of 1943 petitioner 
issued its promissory note to Pacific Vegetable Oil 
Corporation for the amount of $22,229.57, which 
amount the latter corporation had advanced to 
Strategic Mineral Exploration Co. in connection 
with its milling venture with petitioner: denies 
the remaining allegations contained in paragraph 
5(£) of the amended petition. 

(g) and (h) Denies the allegations contained in 
paragraph 5(g) and 5(h) of the amended petition. 

6. Denies generally and specifically each and 
every allegation in the amended petition not herein- 
before admitted, qualified, or denied. 
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Wherefore, it 1s prayed that the Commissioner’s 
determination be approved and the petitioner’s 
appeal denied. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Respondent. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel, 
T. M. MATHER, 
C. W. NYQUIST, 
Special Attormeys, 
Bureau of Internal Revenue. 
| Endorsed]: T'.C.U.S. Filed April 21, 1948. [388] 


Before the Tax Court of the United States. 
Docket No. 12834 
ln the Matter of: JOE BALESTRIERI 2 Core 
EAN, 
Petitioner, 
Vise 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Court Room, U. 8. Appraisers Building, 
630 Sansome Street, San Francisco, Calif. 


March 25, 1948—12:05 p.m. 
(Met pursuant to notice.) 
before: Honorable J. W. Kern, Judge. 
Appearances: Louis Janin, Esq., 1104 Mills 
Tower, San Francisco, California, appearing on 


Comnussioncr of Internal Revenue Ld. 


behalf of Joe Balestricri & Company, Petitioner. 
C. W. Nyquist, Isq., (Honorable Charles Oliphant, 
Chief Counsel, Bureau of Internal Revenue), 
appearing on behalf of the Commissioner of Inter 
nal Revenue, Respondent. [41] 


PROCKIE DINGS 

Mr. Haven: Js the Balestricri case on vour 
calendar ? 

The Court: Yes, sir, at two o’clock. 

Mr. Haven: Could I refer to that for a minute ? 
We have just been substituted in the case and I 
have a motion of substitution here. It is a peculiar 
situation. 

The Court: You have been asked to substitute 
as counsel for taxpayer in the Balestrieri case ? 

My. Haven: Yes, vour Honor. I am speaking 
of it now, because it may affect time. The party 
who signed the petition in this case, as | understand 
it, was not adinitted to the ‘Tax Court, an attorney, 
J. lL. Flynn. He was supposed to try it and apphed 
for admission to the Tax Court, and has not been 
adimitted. William Acton, the Deputy in the Dis- 
trict Attorney’s office and friend of mine of long 
standing, called me yesterday afternoon and asked 
Mmestiee Gould stand by, and I ‘teld him 7 wag 
engaged in the trial this morning, that he would 
have to talk to my partner, Mr. Janin. The result 
has been that this morning they called up and 
asked us to appear in the case because they had 
no party of record in it, no party admitted to 
practice in the Tax Court to appear for them. 
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Mr. Acton is General Counsel of the Petitioner. 
He didn't discover, according to his statement to 
me, that he was not going to be represented in the 
Tax Court by proper counsel until just aewme 
ealled me, about two o’clock yesterday, and of [42] 
course we would like to have the matter go over 
to the next calendar. 

The Court: Under the circumstances, [ would— 

Mr. Haven: But Mr. Janin who is working on 
the case now would at least like to have the bal- 
ance of the day. 

The Court: I am sorry, I don’t see how I could 
do anything other than eall it just in order, because 
such a thing is mexcusable. I realize that your 
office had nothing to do with it, Mr. Haven, but 
we will have to go ahead with it just as soon as 
we get to it. 

My. Haven: One fact further I nnght state: 
I think that My. Fabian Brown answered the eall- 
ing of the calendar, didn’t he? 

The Court: The only person I know that 
answered was a man named Flynn. 

The Clerk: Mr. Flynn answered the eall. 

Mr. Haven: Fabian Brown was the one who 
Was supposed to try it ,and they just discovered 
yesterday he wasn’t admitted to the Court. 

The Court: I think that I can’t do anything 
on that, Mr. Haven, except stay right directly with 
it, and vour office will just have to do the best 
they can with it. 

Mr. Haven: JI am sorry for Mr. Janin. I was 
fortunate. I had at least a day or two to get ready 
when I found I had to try a case. [43] 
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May | at least file these with the Clerk? 

The Court: The motion for substitution or for 
the entries of appearance ? 

Mr. Haven: Both the motion to substitute coun- 
sel and note of appearance. [ don’t ask you to act 
on them now. 

The Court: They will be filed. 


(Whereupon, at 12:10 p.m., a recess was 
taken until 5:30 p.m. of the same day.) [44] 


Afternoon Session—) :30 p.m. 


(he Court: I will now call the case of doc 
Balestrier1 & Company. 

Will counsel state their appearances for the 
record, Joe Balestrieri & Company, 12834. 

Mr. Janin: Louis Janin. appearing for the 
Petitioner. 

Mr. Nyquist: C. W. Nyquist for Respondent. 

The Court: May J have a statement as to the 
issues ? 


Opening Statement on Behalf of the 
Petitioner 
By My. Janin: 

Mr. Janin: If your Honor please, I think the 
issue involved can be rather simply stated, reduced 
to its essentials. 

In 1943, in July of 1943, the two shareholders 
who are interested in the petitioner corporation 
formed a partnership with a third man who is a 
mining engineer. They expected that this partner- 
ship would be a very successful operation. Funds 
were required to start off their venture, and they 
were without the means with which to finanee it. 


i4 Joe Balestrient & Co. vs. 


The corporation at that time was prospering, and 
they were told by a creditor, with respect to the 
source of funds, that they could obtain credit for 
their operation if the losses were guaranteed by 
the corporation. 

They thereupon, that is, the partnership there- 
upon entered into an agreement with the corpora- 
tion whereby in exchange for a 50 percent interest 
in the profits of the venture, [45] the corporation 
would assume all losses. I might say that there 
were two ventures in reality involved. One was 
a mining venture and one was a milling venture. 
It was only with respect to the milling venture that 
the corporation taxpayer participated with the 
partnership. In other words, we have two entities, 
a corporation and a partnership, and a third entity 
or semi-entity, a joint venture between the other 
two entities. 

The venture was not as successful as had been 
anticipated, and as the picture had been painted 
by the mining engineer, and consequently, imstead 
of the large profit that had been expected a laree 
loss was sustained in rather short order. The share 
of the loss of the corporation was some $22,000, 
which is the one item that is involved in this pro- 
ceeding. 

In November of 1943 the venture was terminated, 
the partnership ceased its operations, and on the 
tax return for that year the corporation claimed 
the loss of $22,000. 

The Court: That loss of $22,000 is the only item 
which is in dispute? 
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Mr. Janin: That is the only item whieh is in 
dispute in this proceeding. 
The Court: Mr. Nyquist. 


Opening Statement on Behalf of the Respondent 
By Mx. Nyquist: 

Mr. Nyquist: The Respondent’s position in this 
matter [46] is that the agreement on the part of 
the petitioner corporation was not an agreement to 
insure the partners against Joss. It was merely a 
euarantee to the creditor who loaned money to the 
partnership that that creditor would not suffer 
loss upon the eredit that he extended. 

The petitioner corporation entered into the 
arrangement for the convenience and benefit of its 
two stockholders, and the loss to the extent that 
the corporation may have sustained the loss con- 
stitutes an item for which it is reimbursable by 
the stockholders. It is merely a contract of gnar- 
antee. 

The corporation voluntarily paid the creditor. 
here is no showing that demand has ever been 
made upon the individual partners by the creditor for 
payment or any default by the partners on the pay- 
ment to the creditor; that the corporation peti- 
tioner herein voluntarily assumed the obligation, and 
under California law, assuming, as the Respondent 
contends, that the contract was merely one of guar- 
antee, the corporation has a valid claim against 
the individual partners. Therefore, the corporation 
suffered no deductible loss since there has been no 
showing it was unable to collect from the partners. 

Furthermore, even assuming, as the petitioner 
contends, that the contract was not entered into 
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for the protection of the creditor, but was a guar- 
autee which was entered into that the corporation 
would insure the partnership against loss, the con- 
tract was not entered into for a business purpose by 
the [47] corporation, the amounts paid thereunder 
do not constitute ordinary or necessary business 
expenses and do not constitute expenses in a trans- 
action entered into for profit, and that this pay- 
ment—by the way, Respondent does not concede 
that payment was made in the taxable year by the 
corporation, although I understand that payment 
was made in a subsequent year and a note given in 
the taxable year—am I correct in that? 


My. Janin: Yes, a note was given in the taxable 
year and payments were made on it. I imagine 
there weire some small payments made in the tax- 
able year, but not of any great importance. 


Mr. Nyquist: Respondent contends that what- 
ever payments the corporation may have made here 
in effect constituted a dividend to the corporation’s 
two stockholders, Mi. Balestrieri and Mr. Otto. 

The Court: From counsel’s statement it would 
seem to be an interesting question, but practically 
one of law. I shouldn’t think there would be much 
difference between the parties with regard to the 
facts. 


I see in the petition that it is alleged there was a 
resolution of the Directors of the taxpayer corpora- 
tion covering this guarantee. I assume that that 
is available, and the contract itself, is that in 
writing ? 
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Mr. Janin: That was in the form of an offer 
and an acceptance. [48] 

The Court: [In writing? 

Mr. Janin: It is in writing, yes, your Honor. 

Lhe Court: J also understand, however, that 
counsel for petitioner was called in at the last 
minute im this case, but | am wondering if the 
documents in this case with which you probably 
are familiar, Mr. Nyquist, couldn't be gotten into 
the record by stipulation ? 

Mr. Nyquist: Yes. I have indieated to counsel 
for the petitioner that I would be glad to stipulate 
to that letter and to the merits of the Director’s 
meeting. There was a letter from the partnership to 
the corporation making an offer, and the minutes 
of a Director’s meeting authorizing the acceptance 
of that offer. Subject to petitioner’s copy reading 
the same as my copy, I would be glad to stipulate 
to that. 

The Court: I also suppose that the terms of 
the note are in evidence. You have a copy of the 
note that was given in payment? 

Mr. Janin: I do not have a copy of the note. 
That is not in the possession of the taxpayer cor- 
poration, and the creditor corporation cannot, or 
at least the officers of the creditor corporation 
have not been able to locate the note, although 
request has been made for it. 

Mr. Nyquist: Has the note been paid? 

Mr. Janin: I believe it has been paid in full. 

The situation is this: As far as the books of the 
[49] taxpayer are concerned, there have been other 
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note obligations to the same creditor. A general 
account was set up on the books of the taxpayer 
corporation, and no credits appear with respect to 
this particular note. So that it still stands on the 
hooks in its original amount, though I understand 
at the other end of the transaction it has been 
treated as having been fwly paid. I don’t think 
that the fact of payment is material in the pro- 
ceeding. 

The Court: Let’s go ahead as much as we can 
then, gentlemen. 

Mr. Nyquist, if I interrupted you, I am sorry. 
Did you have anything else that you wanted to 
say ? 

Myr. Nyquist: I might say that the Respondent 
has not conceded the amount of the loss sustained 
by the partnership. I don’t know to what extent 
that is material to your case as you wish to 
present it. I presume if you had been in on the 
ease earlier you probably would have been in with 
the books and we would have had that stipulated. 

Mr. Janin: That, of course, is correct. Again, 
I don’t think that the larger loss sustained by the 
partnership itself is really material to the proceed- 
ing. I do not have the books of the partnership 
available in the courtroom, and I understand that 
there is considerable doubt as to whether they are 
in existence. 

The Court: Let’s go ahead as far as we can, 1f 
vou [50] have finished, Mr. Nyquist. 

Mr. Nyquist: Yes sir, I have finished. 
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Mr. Janin: May I suggest that we start off by 
introducing in evidence the documents as to which 
there is no dispute? T think that will speed the 
proceeding. 

Mr. Nyquist: J agree to that. 

Mr. Janin: J will introduce in evidence as Peti- 
tioner’s Exhibit 1 a letter from Strategie Mineral 
Exploration Company to Joe Balestrier, dated 
July 24, 1943. 

The Court: Admitted in evidence. 

The Clerk: Exhibit 1. 


(The letter referred to was marked and 
received in evidenee as Petitioner’s Exhibit 
iNoe 1.) 


Mr. Nyquist: How about the minutes? That 
should be next. 

Mr. Janin: I will offer in evidence as Peti- 
tioner’s Exhibit 2, Minutes of a Special Meeting 
of the Board of Directors of Petitioner Corpora- 
tion, July 26, 1943. 

Mr. Nyquist: No objection. 

The Court: Accepted in evidence. 

The Clerk: Exhibit 2. 

(The Minutes referred to were marked and 
received in evidence as Petitioner’s Exhibit 


No. 2.) 


Mr. Janin: I will offer in evidence a letter of 
the petitioner corporation to Strategic Mineral 
Exploration Company, [51] dated July 26, 1948, 
accepting the offer of Strategic Mineral Explora- 


tion Company. 
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Mr. Nyquist: No objection. 
The Clerk: Exhibit 3. 
The Court: Accepted in evidence. 


(The letter referred to was marked and 
received in evidence as Petitioner’s Exhibit No. 
3.) 

The Court: I understand not only is there no 
objection, but that Respondent admits that these 
documents are what they purport to be. 

My. Janin: Yes. These are true and correct copies. 


Mr. Nyquist: Respondent admits these are true 
and correct copies of the original documents. There 
may be some inconsistency within the document 
that might require some explaining, perhaps; but 
these are true and correct copies of the original 
documents. 

The Court: All right. 


My. Janin: I will offer into evidence a copy of 
the Articles of the co-partnership, dated July 1, 
1945, between John M. Hoff, Joe Balestrieri and 
W. EK. Otto; and also as a part of the same exhibit, 
a certificate of co-partners transacting business 
under fictitious name, bearing the same date. 

The Court: Accepted. 

My. Nyquist: I will agree to that, provided it be 
stipulated that that certificate was filed with the 
County Clerk [52] for the City and County of 
San Hrancisco on the 29th of July, 1943, that 
document. 

Mr. Janin: ‘That the certificate was filed with 
the County Clerk? 
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Mr. Nyquist: Yes, the certificate of co-partners 
doing business under a fictitious name was filed on 
ialty. Zope}. 

Mr. Janin: J don’t know the facts on that, your 
Honor. but I think that counsel’s statement prob- 
ably correctly represents them. 

he Court: <All right, it will be admitted im 
evidence. 

The Clerk: Exhibit 4. 

(The document referred to was marked and 
received in evidence as Petitioner’s IHxhibit 
No. 4.) 


[Printer’s Note]: Petitioner's xhibit No. 4 
is set out in full at page 54 of this printed 
Record. 


Mr. Janin: I will ask Myr. Otto to take the 
stand at this time. 

The Court: Gentlemen, I think we have prob- 
ably gone as far as we can this evening. I wanted 
to get in as much as possible, the opening state- 
ments and undisputed documents. 

Mr. Nyquist: We might put the tax returns in, 
sir, if you like. 

The Court: All right, let’s do that. 

Mr. Janin: No objection at all. 

Mr. Nyquist: As Exhibit A, the corporation 
income declared value excess profits tax return for 
the year 1943. [53] 

The Court: Accepted in evidence. 

The Clerk: Exhibit A. 


ie) 
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(The income tax return referred to was 
marked and received in evidence as Respond- 
ent’s Exhibit A.) 


[Printer’s Note]: Respondent’s Exhibit A is 
set out in full at page 58 of this printed Record. — 
Mr. Nyquist: As Exhibit B, the petitioner cor- 
poration’s Excess Profits Tax Return for the cal- 
endar year 1943. , 
The Court: Accepted in evidence. 
The Clerk: Exhibit B. 


(The income tax return referred to was 
marked and received in evidence as Respond- 
ent’s Exhibit B.) 


[Printer’s Note]: Respondent’s Exhibit B is 
set out in full at page 65 of this printed Record. 
Mr. Nyquist: Respondent requests the usual 
leave to withdraw and substitute. 
The Court: Leave granted. 
How many witnesses will you have, Mr. Janin? 
Mr. Janin: I think only two, your Honor. 
The Court: I wonder if counsel could come at 
9:30 tomorrow morning ? 
Mr. Janin: That is entirely convenient to me if 
it is with Mr. Nyquist. . 
The Court: As you see, J am running behind my 
schedule here, so I think we will recess this case 
until tomorrow morning at 9:30. 
Mr. Nyquist: May I ask whether it is your 
Honor’s intention to hear the Jamvold case before 
the Granberg case? 
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The Court: Yes, [ will hear this case at 9:30 
_ until [54] we finish. Then I will begin the Jamvold 
case, Which is scheduled to last about two hours, | 
think, 
Mr. Nyquist: ‘lwo to three. I imagine that will 
take until about lunch time, your Honor. 
The Court: Then we get into the Grenberg case. 
All right, we will recess until 9:30. 
(Whereupon, at 5:50 p.m., a recess was taken 
until 9:30 a.m., Friday, March 26, 1948.) [55] 


March 26, 1948—9:30 a.m. 

The Court: All right, gentlemen. 
Mix. Nyquist: May it please the Court, I have 
' just agreed with petitioner's counsel to save c¢all- 
ing one witness by stipulating that Mr. Rocca who 
is the head of the Pacific Vegetable Oil Corpora- 
tion, would not have made the loan or extended 
the credit which is under consideration in this 
case on the individual credit of Mr. Otto and Mr. 
Balestrieri, but he extended the credit only because 
he was protected by this guarantee from the peti- 
tioner corporation. 

Mr. Janin: That is entirely correct, your Honor. 

The Court: All right, it will be so stipulated. 

Mr. Janin: Mr. Otto, will you take the stand, 
please ? 

Whereupon, 

WALTER E. OTTO, 

ealled as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 
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(Testimony of Walter E. Otto.) 
Direct Examination 

The Clerk: Please be seated and state your 
name and address. 

The Witness: Walter E. Otto, 90 Ramona Ave., 
Piedmont, California. 

By Mr. Janin: 

Q. In 1943 what was your connection with the 
Petitioner [59] corporation, Mr. Otto? 

A. I was vice president, not active in the man- 
agement, but vice president. 

@. Were you also a shareholder of the corpora- 
tion? 

A. Yes, sir, I owned fifty percent of the stock 
at that time. 

Q. What was your relationship to Strategic 
Mineral Exploration Company ? 

A. JI was a one-third partner in that operation. 

Q. Will you explain how that partnership came 
to be formed? 

A. J. M. Hoff, a mining engineer, brought the 
project in to my office. It consisted of some mining 
claims and a chrome mill at Dunsmuir, California. 
He outlined we’d make a minimum of $50,000 a 
month if we could provide the capital required to 
operate the mill. 

Q. What did you do—I think we have that 
covered by stipulation. 

What was your own financial condition at that 
time ? 

A. Well, outside of the assets I had in the fish 
company I had practically nothing in the way of 
liquid cash. 
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Q. Outside of liquid cash what was your finan- 
cial position ? 

A. I had no personal strength at all at that 
time outside of the fish company. interest in the 
fish company. [60] 

Mr. Nyquist: By ‘‘fish company’ you mean the 
Balestrieri Corporation ? 

The Witness: Joe Balestrieri and Company, yes. 
By Mr. Janin: 

Q. In order to obtain financing for this venture, 
you approached Pacific Vegetable Oil Corporation? 

A. Yes. 

Q. You asked them to advance credit? 

A. I explained to Pacific Vegetable Oil the 
proposition. He said, ‘‘Reduce it to writing and T 
will consider it.”’ 

I did submit it to him, myself, on behalf of the 
partnership, and his reply after that was that he 
would go along with the deal, provided that we'd 
have the meeting of the Board of Direetors of 
the fish corporation agree to underwrite, or absorb, 
any loss that might occur. We never thought there 
could possibly be any loss, we thought it was a 
bonanza in our lap rather than possible loss. 

Q. Referring to Petitioner's Exhibit 1, will vou 
please read the second paragraph of that letter? 

A. (Reading document.) 

I have. 

Q. What was the understanding of the parties 
with respect to the language used in that letter as 
follows: 
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“The consideration for this offer is that your 
corporation agrees to guarantee the payment for 
any losses or [61] deficits that may occur on the 
money borrowed from Pacific Vegetable Oil Cor- 
poration on our chrome milling venture.’’ 

Mr. Nyquist: Objection, your Honor. The langu- 
ave of the document in itself is clear, and it calls 
for no parol evidence by way of explanation. 

The Court: I will take under advisement the 
objection. If your premises are correct your con- 
clusion is correct. But I will not at this time be 
able to give a definitive ruling on whether or not 
the language 1s so unambiguous as to not require 
parol evidence to explain it. That I will not be 
able to until I give greater study to it, so I will 
take under advisement your objection. 

Mr. Janin: I think, if your Honor please, that 
the whole nub of the controversy is in the inter- 
pretation to be accorded that language, and that 
there is some real ambiguity in it. 

The Court: It is your contention that the mere 
fact that you and Mr. Nyquist are not able to agree 
on it means it must be ambiguous. 

All right, go ahead. 

A. Well, Mr. Rocca realized that there was no 
individual in the partnership that could stand 
behind the money to be advaneed. 

Mi. Janin: That is not responsive to the ques- 
tion. 

Would you read the question? [62] 

(The question was read by the Reporter.) 
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By Myr. Janin: 

@. Now, the parties are Strategie Mineral 
Exploration Company and the petitioner corpora- 
tion, and they are the only parties involved jn 
this communication. 

A. We offered Joe Balestrieri, the partnership 
offered Joe Balestrieri and Company one-half par- 
ticipation in the earnings of that venture, which 
we thought was very liberal, and in exchange for 
that they were to guarantee us for any losses that 
might occur on the venture. 

Q. What do you mean by the word ‘enar- 
antee’’? 

A. Well, if we ran into difficulties and ran inte 
a loss, they would absorb any loss that might occur. 

Q. When you refer to the venture, what venture 
do you mean? Do you mean the operations of the 
partnership ? 

A. Of the partnership. The partnership had two 
features to it. One was the chrome mill and the 
other was mining. 

Our money obtained from Pacific Vegetable Oil 
was strictly for the milling venture, and that is 
why it was $22,000, and the balance was on the 
other end of the venture. We lost. 

Q. In other words, the agreements of the peti- 
tioner corporation related only to the milling ven- 
ture ? 

A. That was the reimbursement, that’s mght. 

Mr. Nyquist: May I ask you to be a little eare- 
ful [63] in leading questions. 
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3v My. Janin: 

Q. What is your explanation for substantially 
the same language which appears in Petitioner’s 
“xhibit 3 in the reply of the petitioner corpora- 
tion to the partnership ? 

A. What was the question again, please? I was 
reading. 

Q. What was your explanation of substantially 
the same language which appears in the reply? 

A. This is Joe Balestrieri and Company’s accept- 
ance of the partnership's offer to them. 

Q. That is correct, but what is your explana- 
tion of the language there? I refer particularly 
to— 

A. That they accepted the proposal, and in con- 
sideration of the 50 percent participation that they 
would have in the profit, that they would absorb 
any losses that might occur. 

Q. Iwill hand you Petitioner’s Exhibit 2, which 
is the minutes of the meeting of the Board of 
Directors of the petitioner corporation, on July 26, 
1943. In the minutes of said meeting, reference is 
made to a participation in one-fourth of the carn- 
ines of the chrome milling venture. Can you give 
any explanation why in the two prior exhibits, that 
is, Exhibits 1 and 3, reference is made to one-half, 
and in this exhibit reference is made to one- fourth? 

A. That is strictly a typogtaphical error, Wiat 
was given to the secretary to draw up with the 
letters, and it was [64] read in there. How that 
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occurred J cannot explain. It did, and we can’t 
change the record. 

Q. What was the understanding of the parties 
with respect to the participation? 

A. One-half. 

Q. Have you the books here of Strategie Min- 
eral Exploration Company ? A. No, aie 

Q. Why aren't those books in the court room? 

A. Well, I only heard of this yesterday, dar 
before yesterday lunch time, and then I had to, 
with Mr. Balestrieri, obtain counsel. Then, the 
books have been in a flux. The Strategic Mineral 
was a failure, and we set up our loss and we had 
outside accountants go over that and do it, because 
there were various interested parties. I looked for 
those books, but so far I couldn’t put my fingers 
on them, but they are somewhere. I don’t know 
where. 

Q. You don’t know where they are? 

A. JI haven’t been able to put my fingers on 
them. 

Q. Asa matter of fact, we both looked for them 
Jast might, didn’t we? 

A. You might ask Mr. Balestnieri if those books 
were located. 

Did you find the Strategic Mineral books? 

Mr. Balestrieri: Here it is. [65] 
oy ii, J Anin: 

Q. Myx. Otto, I show you an account— 

Mr. Nyquist: Objection. May we have the books 
identified first ? 
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The Court: The Clerk unfortunately is not here 
right now. Could we go ahead with the questions? 

Mr. Nyquist: I just want the witness to at least 
testify these were the books. 
3v Ma. Janin: 

Q. Is this the general ledger of Strategic Min- 
eral Exploration Company ? A. Yes, sir. 

Q@. I show you an account in this book entitled, 
‘Pacific Vegetable Oil Company,’’ and ask you 
what that account represents. 

A. That was the amount of money that was due 
the Pacific Vegetable Oil Corporation and which 
was paid, which had to be absorbed by Joe Bales- 
trierl and Company. 

Mi. Nyquist: I move that the last part of the 
answer be stricken as not responsive to the ques- 
tion and a conclusion and opinion of the witness. 

The Court: I will have to ask the Reporter to 
read the answer to me. 

(The answer was read by the Reporter.) 

The Court: Objection overruled. [66] 
lo More ananie 

Q. What is the closing balance shown in that 
account ? A. $22),229137. 

Mr. Nyquist: I object to that too, your Honor. 
That is not a journal or book of original entry. It 
is merely a ledger sheet with a number of figures 
there, with nothing on that page to show the 
origin of the figures. 

The Court: Objection overruled. You can bring 
that out on cross examination, Mr. Nyquist. 


ee 
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By Mr. Janin: 

Q. How long did Strategic Mineral Explora- 
tion Company remain in existence / 

A. Well, we started in July, we got running, | 
guess the beginmng of August, we ran about 90 
days and then we closed up as rapidly as we could. 
We lost. 

Q. What was the result of the operations during 
that period? 

A. Well, in 90 days we lost better than $34,000, 
and subsequently to that there was another, I 
imagine from $6,000 to $10,000. We had to pick 
up stray odds and ends we didn’t know of at the 
time we tried to lquidate. 

Q. What did the petitioner corporation and this 
partnership do in conjunction with the winding 
up of the partnership ? 

A. We paid our bills—what is the question 
again, [67] please? 

@. I will see if I can rephrase that. 

Let me ask you a further question: How did you 
pay your bills? 

A. I imagine we were about a year, year and a 
half paying those bills. We paid them as fast as we 
could arrange the money to liquidate. The corpora- 
tion paid Pacific Vegetable Oil weekly sums, as I re- 
eall, from $250 to $2500, maybe $500. maybe $1,000. 

The other outside bills Mr. Balestrieri and I— 
Hoff reneged on the entire venture and relations 
were very bitter. We blamed him for the fiasco, 
and he walked out on us. Mr. Balestrieri and I, we 
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eouldn’t have any of our affairs attached, so we 
made arrangements and paid everybody just as 
fast as we could. 

T would say we were a good year to a year and 
a half cleaning up the bills. We had the corporation 
paying PVO and Balestrieri and I paying the 
other outside bills. 

Q. Was there any dispute between Strategic 
Mineral Exploration Company or the partners of 
that and petitioner corporation? 

A. Never. 

Q. How was the amount determined that was 
the share of the Petitioner Corporation? 

A. That was the money that was obtained from 
the Pacific [68] Vegetable Oil Corporation. 

Q. Is this a copy, or is this the letter which 
was written to Pacific Vegetable Oil Company by 
Otto Sales Company with respect to the financing 
of this venture by Pacific Vegetable Oil Corpora- 
tion? A. Yes, that is the true original. 

Myr. Janin: J would lke at this time to offer 
in evidence this letter. 

Mi. Nyquist: Offer a copy. 

Mr. Janin: I would like to offer a copy of this 
letter mn evidence. 

Mr. Nyquist: No objection. 

The Court: Accepted in evidence. 

The Cletik: > Exiibitaes: 


(The letter referred to was marked and 
received in evidence as Petitioner’s Exhibit 
iNGaed)) 
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Mr. Janin: Your witness. 


Cross Hxamination 
By Mr. Nyquist: 

Q. Mr. Otto, it says in the petition which your 
corporation filed in this court that Joe DBalestrieri 
and W. I. Otto are the sole stockholders of the 
taxpayer corporation. Was that condition truce 
throughout the taxable year 1943? 

A. Well, there meght have been a qualifying 
share, or maybe my wife owned some of the stock, 
or maybe Joe’s wife. [69] Mr. Balestrieri and IL 
owned half of that business. I mean, in the family 
somewhere there was—I can’t answer that. Is that 
clear to you? I don’t know exactly. 

Q. I gather from your answer that in substance 
you and Mr. Balestrieri each owned half of the 
taxpayer corporation. Is that correct? 

A. That’s night. Where it lay, I can’t give it to 
you. 

Q. It further says in your petition that in order 
to keep the businesses separate it was decided by 
the officers of the taxpayer corporation to form a 
partnership to carry out the mining venture, and 
accordingly the partnership was formed on July 
29, 1943. Is that statement correct ? 

A. Well, that is the day we recorded it. We 
made the partnership before we started on the deal, 
Hoff, Balestrieri and ourselves. We entered thie 
agreement, but we had lots of things to handle in 
the interim, and by the time we got the leases and 
everything, then we recorded it. That is the date 
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we recorded it, what you say. 

Q. But the statement I read says that in order 
to keep the businesses separated it was decided by 
the officers of the taxpayer corporation to form a 
partnership to carry on the mining venture, and 
accordingly a partnership was formed. Now, aside 
from the date, is that statement correct ? 

A. I didn’t—in the first place, this is the first 
time I have heard what you are talking about there, 
and T have [70] to think a second to give you— 
it’s a long time ago. 

Q. Let me rephrase that question. What is the 
business of the petitioner corporation ? 

A. Wholesale fish dealers. 

Q. And this venture which you were becoming 
interested in was a chrome mining venture? 

A. Yes. 

Q. About as far separated from the fish business 
as one can imagine. It was for that reason that you 
decided to form a partnership to keep the business 
separated from the fish business, is that correct? 

A. No. We had another identity in there, J. 
M. Hoff, and he couldn’t be in the fish company 
because personalities didn’t jibe. He was going to 
run the deal, he was the administrator of it, so we 
had to have it separate, that was all there was 
to that. It had to be a separate body. There were 
different identities. He had nothing to do with 
the fish corporation, Joe Balestrieri and Company. 

Q. With respect to your individual financial 
position in about the middle of 1948, you have just 
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testified that you owned 50 pereent of the peti- 
tioner corporation. A. Yes, Sir. 

Q. Did you also own an interest in a fishing 
vessel ? 

A. JI think we bought a boat that year or the 
preceding year, from Cahforma Packing Corpora- 
tion. It was not greatly [71] paid for. 

Q. I am referring now to Petitioner’s Iexhibit 
5, the letter to the Pacific Vegetable Oil Corpora- 
tion, signed by the Otto Sales Company. 

A. That was my company. See, | had my own 
business. 

The Court: Off the record. 

(Discussion off the record. 

The Court: On the record. 
By Mr. Nyquist: 

Q. Referring again to Petitioner’s Exlibit %, 
the letter to the Pacific Vegetable Oil Corporation, 
signed by the Otto Sales Company, by W. E. Otte, 
what was the relationship of the Otto Sales Com- 
pany to this transaction ? 

A. Well, I wrote that letter. That has nothing 
to do with it. I wrote it on that letter on behalf of 
the partnership, that is all. T don’t know whether 
they had a letterhead at that time or not. 

Q. In other words, although this letter is signed 
Otto Sales Company, it was written on behalf of 
the Strategic Mineral Exploration partnership ? 

Bo Les. 

Q. I read to you the postseript from that Ict- 
tems 
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IT neglected to insert above that should our 
vperations be so unfortunate as to result in a loss 
no part of this loss will be for your account, but 
will be taken care of in its [72] entirety by J. 
M. Hoff, Joe Balestrieri and W. E. Otto.” 

aA. Yes, sit 

Q. After receipt of that letter by Mr. Rocea, 
the president of the Pacific Vegetable Oil Cor- 
poration, did he then indicate that the individual 
guarantee of J. M. Hoff, Joe Balestrieri and W. 
E. Otto were not sufficient ? 

A. He was not interested. 

The Court: I understand that has been taken 
care of by stipulation. 

My. Nyquist: I wanted to get the sequence. This 
is dated July 23. I just want to establish the 
sequence of events there, your Honor. 

The Court: Go ahead. 

By Mr, Nyoiist: 

Q. Then it was subsequent to the receipt of this 
Jetter that M1. Rocca insisted upon the Joe Bales- 
tricri Company guaranteeing to protect him in the 
event of loss? 

A. My recollection at the time was that I took 
that down in my automobile to him and he kind of 
laughed at me when he saw that guarantee there, 
and he told me what his ideas were. I immediately 
carried that back to Mr. Balestrieri to see if that 
was acceptable, because it was a new feature to 
the entire transaction. 

Q. Then the letter of July 24, marked Peti- 
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tioner’s Iixhibit 1, which was the offer by the 
Strategic Mineral Exploration [73] Company to 
the Joe Balestrieri Company was written subse- 
quent to Mr. Roeca’s refusal to— 

A. That’s right. 

Q. Insistence upon the guarantee by Joe Bales- 
trier Company ? ow “Yess Git. 

Q. I read to you the paragraph in there again 
about the guarantee: 

‘The consideration for this offer is that your 
corporation agrees to guarantee the payment of 
any losses or deficits that may occur on the money 
borrowed from the Pacific Vegetable Oil Corpora- 
tion on our chrome milling venture.”’ 

A. Yes, sir, that is what it says. 

Q. In other words, that guarantee is for the 
protection of the Pacific Vegetable O11 Corporation, 
is that correct? 

A. Yes, sir. The fish company agreed to absorb 
any loss that might occur. We in turn thought 
we were doing the fish company a big favor giving 
them 50 percent. 

Q. My question was—will you repeat my last 
question ? 

(The question was read by the Reporter.) 

Mr. Janin: J think, if your Honor please, that 
ealls very much for the conclusion of the witness, 
and that the agreements speak for themselves in 
that respect. 

The Court: Isn’t that position a little imeon- 
sistent with your questioning of the witness on 
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direct examination with [74] regard to the mean- 
ing of that phrase? 

Mr. Janin: I asked as to the meaning of the 
phrase. Now counsel is asking as to the effect of 
the phrase. 

Mr. Nyquist: I am asking as to the purpose 
of the phrase. 

The Court: I will construe the question as 
meaning to inquire from this witness what this 
witness intended the purpose to be, or what this 
witness and other parties to it intended the pur- 
pose to be. 

The Witness: ‘The intent, the purpose, if it be 
so unfortunate to have a loss, the fish company 
which had assets, would absorb those losses. 

By Mr. Nyquist: 

Q. Was it your purpose in entering into this 
agreement to protect the creditor, the Pacific Vege- 
table Oil Corporation, from loss ? 

A. That was Pacific Vegetable Oil’s intent. 
Otherwise we couldn’t have the money. 

Q. Then was it because Pacific Vegetable Oil 
insisted on being protected in the event of loss 
that you entered into this agreement? 

A. Well, they laid down the stipulation. That 
is all there was, we could either go that way, or 
we couldn’t have the money. 

Q. Then I gather from your answers to these 
questions [75] that it was your intention, at least 
in writing this letter containing the offer and in 
acting as a director of the Balestrieri Company in 
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accepting the offer, to protect the Pacific Vegetable 
Oil Corporation from loss, so that they would enter 
and extend the credit to you. Is that correct / 

A. Well, it’s shghtly altered because ino order 
to interest the corporation, Mr. Balestricri, to get 
into the corporation, we had to give them fifty per- 
cent of what it might make, of what we'd earn. 

Q. In other words— 

A. ‘Yes and no” is the answer to that. I am 
trying to be fair to counsel. 

Mx. Janin: I will stipulate that was a part of 
the purpose, counsel, certainly part of the pur- 
pose. 

By Mr. Nyquist: 

Q. Referring again to the language, ** Any 
losses or deficits that may occur on money bor- 
rowed from the Pacific Vegetable Oil Corpora- 
tion,” will you explain just how, in your opinion, 
it is possible for a partnership to sustain a_ loss 
or a deficit on moneys which it borrows from some 
outsider. 

A. Well, that is very easy. Use the borrowed 
money to perform the operation. If the operation 
should show a loss as a definite loss, that is very 
simple. 

Q. There is a loss? 

A. Instead of selling stock or getting people 
to come in, [76] you borrow money for a certain 
venture. You understand the Pacifie Vegetable Oil 
was to receive twenty-five percent of any earnings 
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that might have been made, but were not respon- 
sible for any losses. 

Q. Let me explain my question again. In the 
cease of money owed to a partnership, for example, 
I believe we can all understand how a partnership 
could sustain a loss in the event that the party 
who owed it to the partnership defaulted. But how 
can a partnership in your opinion sustain a loss 
on money which it owes to somebody else? 

A. Well, very easily. That money was used to 
operate a venture. That is what the venture was, 
and what that borrowed money actually lost itself 
and additional money— 

The Court: Your idea is that 1f you hadn’t been 
able to borrow from Pacific Vegetable you wouldn’t 
have gone on with it and you wouldn’t have lost 
any money. Is that it? 

The Witness: That’s right. 

By Mr. Nyquist: 

Q. You have testified that you and Mr. Bales- 
trierl were each fifty percent owners of the Joe 
Balestrieri and Company. 

®. ‘That’s mehiveyes, 

Q. Just what was your purpose in wanting to 
shift any loss that might occur from the partner- 
ship to the corporation ? 

Mr. Janin: If your Honor please, I object to 
the word ‘shift’? in there. I think that definitely 
calls for the [77] conclusion of the witness. If he 
will rephrase his question I have no objection to 
the explanation of the purpose here drawn out. 
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Mr. Nyquist: I[f it suits petitioner's counsel bet- 
ter I will rephrase the qeustion. 
By Mr. Nyquist: 

Q. What was your purpose in wanting the Peti- 
tioner corporation to assume any losses which would 
otherwise have fallen on the partnership ? 

A. Well, that started with Pacific Vegetable 
Oil’s order to us. It had to be that way. 

Q. In other words, the purpose was to protect 
the creditor so that he would extend the credit. 
Is that true? 

A. I can’t answer what was in Mr. Rocea's 
mind, but unless our corporation was a party to 
that, we could not proceed. 

Q. At the tine this contract was made, did you 
discuss with anyone the effeet of the contract upon 
vour tax lability as individuals, or upon the cor- 
poration’s tax liabilities? 

A. Never thought of it at that time. 

Q. When was the first time that that aspect 
of the problem came to your attention? 

A. When Mr. Balestrieri called me on the phone 
and told me that somebody was down there from 
the government and didn’t think they were going 
to allow it. [78] 

Q. Was that the first time that the full signi- 
ficance of this, that you realized the full significance 
of this contract? i. Yes; su. 

Q. And that you realized that it was for your 
protection as well as Pacific Vegetable Oil? 
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A. Well, I never thought much about my pro- 
tection there, because we entered this, as I tell 
you, I was pretty thin financially, and any place 
to try to make some money, that is all. 

Q. With respect to this credit that Pacific 
Vegetable Oil extended to the partnership, through- 
out the period of a few weeks that the partnership 
was operating, were payments made from time to 
time to the Pacific Vegetable Oil as well as credit 
being extended ? 

A. That I don’t know. I mean, I would imagine 
if we got a carload of chrome milled and there was 
any surplus money left after the payroll was made, 
it would certainly take it down to Pacific Vegetable 
Oil. See, the only returns we received was the 
concentrate chrome we were selling to the govern- 
ment, and as we’d ship a car we’d have some pro- 
ceeds. Now, I don’t know where the overlap came. 

@. Will you explain to us, please, under your 
interpretation of this contract, Just how you under- 
stand that the extent of the habilty of Joe Bales- 
trier Company is to be [79] determined. 

A. Well, we gave them 50 percent interest for 
agreeing to stand behind the deal for us, and there 
was a loss of $22,000 on that end of the venture. 
It was up to them to make that up. 

Q. Let us get te that portion of your answer 

1 Which you stated there was a loss of $22,000. 
- ill you explain just how that loss of $22,000 was, 
in your opinion, to be determined ? 

A. Well, that was just figures of what we spent 
for ore and what we received in concentrates at 
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the mill. Tlvat is what We edt Wack, We Wee just 
that much short on the operation of the chrome 
mill. 

Q. Was that the amount that was due to the 
Pacific Vegetable Oil Corporation on the date that 
you decided to terminate the venture? 

A. Yes, sit, yes. 

Q. In other words, if the venture had been 
terminated a few weeks earlier or a few weeks 
later, the amount would undoubtedly have been 
different? 

A. A few weeks earher would have been lots 
less. We didn’t have sense enough to terminate it 
quick enough, let’s put it that way. 

Q. Or if Pacific Vegetable Oil had extended a 
little more credit— 

A. It would have been more. [80] 

@. It would have been more? 

ee wits rieht. 

Q. In other words, the amount of the loss to 
be absorbed by the Balestrieri Company was 
dependent upon the amount shown in the account 
between the partnership and the Pacific Vegetable 
Oil Corpoartion ? 

A. The money was loaned to the partnership, 
and then in tum was cuaranteed by Balestrieri 
and Company. 

Q. Did the Pacific Vegetable Oil Corporation 
make any demand against vou personally for pay- 
ment of this monev ? 

A. No. They were after the fact that— 
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@. Your “no” is®suitierent, 

Was the Joe Balestriert and Company active 
investing or making investments or participating in 
ventures outside of the fish business? 

A. No, not generally. 

Q. Did the Joe Balestrieri Company have in 
1943 sufficient surplus or unneeded working capital 
to be able to freely participate in ventures outside 
of its regular fishing business ? 

A. They could take on hmited ventures. 

Q. Would they have participated in a venture 
such as a chrome mining venture like this with 
an outsider ? 

A. I can’t answer that. I mean, it depends what 
the proposition might be, how weak you are at 
the conversation. 

Q. Wasn’t one of the purposes of the corpora- 
tion in [81] entering into this guarantee the accom- 
modation of you and Mr. Balestrieri? 

A. Well, first Hoff had as big interest as we 
had in the deal, and the next was we, the three 
partners, thought we were letting the fish company 
in for a very lucrative earning, not a loss. 

Mr. Nyquist: Move that be stricken as not 
responsive to the question. 

Mr. Janin: I think it is responsive to the 
question. 

The Court: I will deny the motion. 

Mr. Nyquist: I will repeat the question. 

By Mr. Nyquist: 
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Q. Was not one of the purposes of the cor- 
poration in entering into this agreement to accom- 
modate you and Mr. Ollo by enabling you to get 
credit for your partnership which you otherwise 
would not be able to get? 

A. One of the purposes, yes, was the accom- 
modation; but in the main, for the corporation, was 
the earning that was possible, that we expected 
to make. 

Q. Do you recall when the amount due to the 
Pacific Vegetable O1] Corporation was paid? 

A. I think it was paid all during the year 744, 
I think the corporation gave Pacific Vegetable a 
definite note for that when we set the amount up. 
That is my recollection, and LI think we could pos- 
sibly get that note. [82] 

Myr. Nyquist: I would like to state at this point 
that the taxpayer corporation’s return states that 
its books are kept on a cash basis. Now, I presume 
petitioner’s counsel who just came into the case 
is probably not aware of that, but I will ask him 
whether that is true. 

Mr. Janin: It is true that the return states that. 
IT don’t know whether or not the fact is true, 
whether the books are kept on cash or accrual basis 
or whether the return was prepared on cash or 
accrual basis. But it is true that the return states 
it was prepared on a cash basis. 

The Court: It will be assumed, I should think, 
that they were kept on a cash basis. 

Any other questions? 
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Mi. Nyquist: No further questions. 

The Court: Any redirect? 

Mr. Janin: No redirect, your Honor. 

The Court: That is all. 

(Witness excused.) 

The Court: Do you have another witness? 

Mr. Janin: Yes. I would like to call Mr. Bales- 
trier. 

Whereupon, 


JOSEPH BALESTRIERIT, 
called as a witness for and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination [83] 

The Clerk: State your name and address. 

The Witness: Joseph Balestrieri, 44 Avila St. 
By Mr. Janin: 

Q. Mr. Balestrieri, when did you first learn 
of this chrome milhng and mining venture? 

A. 1948. 

Q. From whom did you learn about it? 

A. Mr. Hoff and Mr. Otto. 

Q. Was there any discussion at your Board of 
Directors meeting on July 26th, 1943, when the 
proposal of Strategic Mineral Exploration Com- 
pany was presented to the petitioner corporation? 

A. There was. 

Q. Can you tell us the general purport of that 
discussion ? 

A. They brought me a proposition in to operate 
this mill. They were out to borrow some money, 
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and the way they borrow the money would have 
to have a guarantee from Joe Balestrieri and 
Company. 

f asked the question what will Joe Balestrieri get 
in return to guarantee this loan. The answer to me, 
they would give fifty percent of the profit, if any 
profits were made. 

When they made the proposition to me I took 
the deal on it, and I went on record, borrowed 
direct, guaranteed the payment any money bor- 
rowed for operating the mill, if there was any [84] 
loss. 

Q. When the venture wound up some 90 days 
later, what did the petitioner corporation do with 
respect to the obligation of Strategic Minerals Com- 
pany to Pacific Vegetable Oil Corporation ? 

A. Well, we had about $39,000 loss that come 
in this venture. $22,000 is to the Pacific Vegetable 
Oil Company, and the balance was owed to other 
dealers. So Balestrieri guaranteed to absorb any 
loss for the Pacific Vegetable Corporation, so Bales- 
trier1 Company, he took the loss on themselves, and 
the loss was took on by W. E. Otto and myself 
personally. Hoff, he didn’t want to have any part 
of it. So we paid the balance of the bill between 
the two of us. And I am telling you it was no 
Pini. 

Q. Did the petitioner corporation give anything 
to Pacific Vegetable Oil Company to assure Pacific 
Vegetable Oil Company of the recognition by peti- 
tioner of this obligation to it? 
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A. We gave them a note, showed that we owed 
that much money to them. 

The Court: When did you give it to them? 

The Witness: No—November, I think it was, 
November I think we gave them a note in Novem- 
ber. I don’t reeall the date. 

The Court: November “43? [85] 

The Witness: °43, yes. 

Mr. Janin: I have no further questions. 

The Court: Proceed. 


Cross Examination 
By Mr. Nyquist: 

Q. Showing you Petitioner’s Exhibit 2, the 
minutes of the meeting of the Board of Directors 
of the Joe Balestrier1 Company on July 26, 1943, 
this copy shows that it was approved by you as 
President. Did you sign the original as President 
approving the minutes ? A. I did. 

@. Did you read before you signed? 

A. I read now, often. 

Q. It plainly states therein that the proposal 
was to participate in one-fourth of the earnings of 
the chrome mining venture. 

A. That is correct. I noticed that yesterday. 

Q. ‘That is, this copy says one-fourth, the orig- 
inal minutes say one-fourth. 

A. ‘The original minutes say one-fourth, and 
the agreement meant fifty percent. But I didn’t— 
notice until yesterday when I read the minutes. 

Q. In other words, at that time you really 
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weren’t particularly concerned whether it was a 
fourth or one-half; is that correct? [86] 

A. Ol, yes, it was that. I understand it was 
fifty percent. 

Q. You understood it was fifty percent ? 

A. Definitely. 

Q) Bout that wash’t a matter of suffiéiént 
importance to bring itself to your attention when 
you read and approved these minutes; is that cor- 
rect ? 

A. Well, I tell you when they write these min- 
utes I very seldom look at it. [ tell you the reason 
why I don’t look at it, because my daughter hap- 
pens to be my secretary and [I don’t pay much 
attention to the minutes. I take it for granted what- 
ever she writes is all right with me. 

Q. Will you please state again your understand- 
ing of exactly what the corporation was guarantec- 
ing to do under this agreement ? 

A, We were supposed to guarantee any money 
was borrowed from the PVO, Pacific Vegetable 
Oil, Incorporated. 

Q. You were to guarantee they would be paid 
back? 

A. They'd be paid back, definitely. In return 
we were supposed to receive fifty percent of the 
profit of this venture which would make me rich 


overnight. 
Q. You owned half of the stock of the Bales- 
trier1 Company ? ae wt alo: 


Q. You did throughout the vear 19437 
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x I did si] 

Mi. Nyquist: No further questions. 

The Court: Any redirect? 

Mi. Janin: Yes, just a couple of questions, your 
Honor, please. 


Redirect Examination 
By Mr. Janin: 

@. As far as vou know, were any of the let- 
ters involved in this proceeding drawn by an 
attorney; the minutes were not drawn by an attor- 
ney, were they? A. No. 

Q@. Was the acceptance of the petitioner cor- 
poration of the offer of Strategic Mineral Explora- 
tion Company drawn by an attorney? 

A. I don’t quite follow you. Repeat that. 

The Court: Did you get a lawyer to write any 
of these papers for you? 

The Witness: No, not that I know of, no. 

By Myr. Janin: 

Q. What was vour understanding as to what 
would happen under these agreements in the event 
that Strategic Mineral Exploration Company sus- 
tained a loss on its operations of the milling ven- 
ture, and therefore, for that reason was unable to 
pay back to Pacific Vegetable Oil Company the 
amount of the loan borrowed for that purpose? 
What was your understanding as to what would 
happen there as between the partnership and [88] 
your own corporation. 

A. Well, my understanding was that we are 
supposed to guarantee Pacific Vegetable Oil Com- 
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pany if there was a loss in the mill. They are the 
only bill we are supposed to guarantee from the 
corporation. No other bills. 

Q. Assume that the partners in that concern had 
individually been financially solvent so that they 
could have readily paid from other assets. 

Mr. Nyquist: Objection, your Honor. ‘This 
method of phrasing the question, assuming so many 
things, takes on the air of a leading question. 

Mr. Janin: Your Honor, this is deliberately a 
leading question because it is cross examination 
on a matter J did not go into on direct examination. 

The Cout: I will overrule the objection. Go 
ahead. 

By Mr. Janin: 

Q. Assuming that the partnership had been 
fully able to pay the amount of the loan, or the 
partnership itself had lost money and didn’t have 
any assets, what was your understanding as to 
who should pay the obligation to Pacific Vegetable 
Oil Corporation as between the partners and the 
petitioner corporation ? 

A. Well, understanding it was the corporation 
would stand for the loss of the money borrowed 
from Pacific Vegetable Oil only. [89] 

The Court: Any further questions? 

Mr. Janin: J have no further questions. 

Mr. Nyquist: No further questions. 

eievGourt: ‘hat is all, sit. 


(Witness excused.) 
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The Court: I think I should state to counsel 
in order that there be no misunderstanding as to 
proof that I will take it for the purposes of this 
case that the petitioner corporation is on a cash 
basis of accounting, and that it executed its note 
to the Pacifie Vegetable Oil Company in November 
1943 calling for the payment of $22,292.37, and 
that payments were made on that obligation in 
1944 in weekly amounts, and the payments were 
not begun until 1944 and were not completed until 
1944. 


Mr. Janin: Certainly we have not proved any 
payments in 1948, vour Honor. Whether there were 
any, I don’t know, but if so, they were trivial. 

Mr. Nyquist: With respect to that note, peti- 
tioner’s counsel has been unable to obtain a copy 
of it, but I understand that the note was given— 
my records indicate there was a note given, and I 
will so stipulate. 

The Court: Petitioner rests? 

Mr. Janin: Petitioner rests, your Honor, except 
J would like to have leave to amend the petition 
in this case to conform to the proof adduced here 
this morning. I don’t think [90] that the petition 
accurately sets forth the controversy, and I think 
that it would be a help to have the petition 
rephrased in part. 

The Court: Well, leave will be granted, and 
leave will be granted to the Respondent to file 
appropriate answer. 
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As I understand it, it is merely for the purpose 
of perhaps better stating the petitioner’s position, 
but without any change in the position. Is that 
correct ¢ 

Mr. Janin: Without any substantial change. 
There is one change which might be regarded as 
being somewhat substantial, and that is in the peti- 
tion I believe that it is alleged that the corporation 
was to receive twenty-five percent of the profits of 
the venture, whereas, the proof as adduced this 
morning, [ think rather clearly shows that it was 
fifty percent. 

The Court: Leave will be granted. You don't 
have the amendment at present? 

Mr. Janin: We do not have it prepared yet. 

The Court: Leave granted. You can file it 
within fifteen days, I shonld think. 

Respondent will be given fifteen days to file an 
answer, if he cares to. 

Mr. Nyquist: If that is the only type of amend- 
ment respondent would have no objeetion to the 
amendment that petitioner’s counsel has just sug- 
gested. 

The Court: The understanding is the amend- 
ment will [91] be made only for the purpose of 
eonfornung the pleadings to the proof. 

The briefs will be filed pursuant to the rules. 

Mr. Janin: That is satisfactory. 

Mr. Nyquist: Your Honor, on the Pacific Coast 
here we have a problem of mail. We frequently 
don’t receive a bricf until a week after it is filed. 
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We have to allow a week to get it back, through 
brief review and to the Court. 

The Court: Let’s add ten days to each period. 
instead of 45 days, 55 days; instead of 15 days for 
the reply brief, 25 days. 

My. Nyquist: Thank you, your Honor. 


(Whereupon, at 10:50 a.m., the hearing in 
the above-entitled matter was closed.) [92] 
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ARTICLES OF CO-PARTNERSHIP 
his Agreement made on this First day of July, 
1943, by and between John M. Hoff, hereafter 
ealled First Party, and Joe Balestrieri, hereafter 
ealled Second Party, and W. E. Otto, hereafter 
called Third Party, 

Whtnesseth : 

That the parties hereto are desirous of forming 
a co-partnership, and do hereby form a co-partner- 
ship wherein each of the parties hereto, shall have 
equal interests. The said partnership shall operate 
under the name of Strategic Minerals Exploration 
Co. 


That the said partnership will engage in the 


ile 


business of prospecting for, buying and_ selling 
mines and interests in mines, metals, strategic 
materials of all kinds and characters, and mining 
machinery and equipment, and to perform services 
in the nature of mining engineering. 
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First party hereto, will devote his full time and 
attention to the carrying on and conducting of the 
aforesaid operation, and to that end, will travel to 
any point or points necessary to transact and 
develop any properties prospect of acquisition or 
acquired, 


The Second and ‘Third parties hereto, will pro- 
vide First party with an office in San Francisco, 
and with telephone and other services necessary 
or convement for the carrying out of said opera- 
tions. 


second and Third parties hereto, will provide 
First party with all necessary traveling expense, 
and the sum of Iifty Dollars ($50.00) [93] per 
week, for his maintenance for a period of six (6) 
months from the execution hereof, and First party 
will use and employ his automobile in connection 
with the said venture. 


Any and all profits from the said venture, will 
be shared equally between the parties hereto after 
first reimbursing Second and Third parties for 
any sums advanced to First party for expenses or 
maintenance. 


The First party shall not make nor enter into 
any agreement to purchase or sell, or any agree- 
ment binding upon the partners, without having 
first obtained the consent and approval of Third 
party. 


he parties hereto shall keep and maintain goud 
and sufficient books of account, from which at all 
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times the condition of the said partnership may be 
ascertained, and which said books of account shall 
at all times be open to and available to any or all 
of the parties hereto. 


In Witness Whereof, the parties hereto have 
eaused these presents to be executed this First day 
of July, 1943. 


/s/ J. M. HOFF, 
/s/ W. BE. OTTO, 
/s/ JOSEPH BALESTRIERI, [94] 


(Copy ) 
CERTIFICATE OF CO-PARTNERS TRANS 
ACTING BUSINESS UNDER FICTITIOUS 
NAME 


Know All Men By These Presents: 


That we, the undersigned, John M. Hoff, Joe 
Balestrieri, and W. E. Otto, do hereby certify that 
we are co-partners transacting business in the 
State of California, under the fictitious name and 
stvle of Strategic Minerals Exploration Co., and 
that the principal place of business of said co- 
partnership, is situated at No. 255 California 
Street, in the City and County of San Francisco, 
State of California, and that the names in full 
of all the members of said co-partnership and their 
respective residences, are as follows: John M. Hoff, 
1944 - Sth Avenue, Oakland, California; Joe Bales- 
trierl, 44 Avila Street, San Francisco, Calif.; W. 
i. Otto, 90 Ramona Street, Piedmont, Calif. 
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In Witness Whereof, we have hereunto set our 
hands this first day of July, 1948. 


/s/ J. M. HOF, 
/s/ JOK® BALESTRIERI, 
ae OTTO, [95] 


(Copy) 
State of California, 
City and County of San Francisco—ss. 

On this .... day of July, 1943, before me 
Boo ol Soo , a Notary Public in and for the City 
and County of San Francisco, State of California, 
personally appeared John M. Hoff, Joe Balestrieri 
and W. E. Otto, known to me to be the persons 
whose names are subseribed to the foregoing instru- 
ment, and they acknowledged to me that they 
executed the same. 

In Witness Whereof, 1 have- hereunto set my 
hand and affixed my official seal at my office in 
the City and County of San Francisco, State of 
California, the day and year in this certificate first 
above written. 

Notary Public, in and for the City and Cone. of 
San Francisco, State of California. [96] 
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QUESTIONS 

1. Date of incorporation: 2/15/1941. 

2. State or country: Calif. 

3. State collector’s office where the corporation’s 
return for the preceding year was filed: S. F. 

4. Corporation’s books are in care of Main Office, 
432 Clay St., San Francisco. 

QP GP SP Re 

6. Did the corporation during the taxable year 
have any Government contracts or subcontracts? 
(Answer “‘yes”’ or ‘‘no’’): No. If answer is ‘‘yes,”’ 
state the approximate aggregate gross dollar amount 
billed during the taxable year under all such con- 
tracts and/or subcontracts. (See Instruction G-(3).): 
$ No. 

7. Is the corporation a personal holding company 
within the meaning of section 501 of the Internal 
Revenue Code? No. 

8. Is this a consolidated return? No. 

9. If this is not a consolidated return: (a) did you 
own at any time during the taxable year 50 percent 
or more of the voting stock of another corporation 
either domestic or foreign? No. 

10. Is this return made on the basis of cash re- 
ceipts and disbursements? Yes. 

11. Did the corporation at any time during its tax- 
able year have in its employ more than eight in- 
dividuals? (Answer ‘‘yes”’ or ‘‘no’’): Yes. If answer 
is ‘‘yes,’’ has the corporation in this return taken a 
deduction for any amount of wages or salaries repre- 
senting an increase or decrease in rate? (Answer 
‘‘yes’’ or ‘‘no’’): No. 


62 Joe Balestriert & Co. vs. 


12. State whether the inventories at the beginning 
and end of the taxable year were valued at cost, or 
cost or market, whichever 1s lower: Cost. 

13. Did the corporation make a return of informa- 
tion on Forms 1096 and 1099 or Forms V-2 and W-2 
for the calendar year 1943 (see Instruction G-(1)) ? 
Yes. 

14. Did the corporation at any time during the 
taxable year own directly or indirectly any stock of 
a foreign corporation? (Answer ‘‘yes’”’ or ‘‘no’’): 


No. [99 | 
x 4 % & [100] 
JOE BALESTRIERI & CO. 

1943 
ITEM 29--SCHEDULE D—OTHER DEDUCTIONS: 
Wharf Expenses utenan... ee $ 2,728.76 
AdVertising§) ies. ote ee 124.65 
Automobile Expenses 2.2 3,047.87 
Commiumications <..nc0.252.....2- eee 2,369.01 
Preieht isis wee 3,363.75 
[nSWrancte v2.s04 acai nee eee 2,629 
Office Supplies 2...c:.44:. Se 856.13 
UtUtieS:- 2 sick. ceiconeeec ence 2,686.78 
Miscellaneous’ ...sch2c2ntccst eee 818.90 
Travel Expenses: 2.....n2c0 1,388.09 
Entertainment ...6..0.0445060 eee 1,117.40 
Commissions: .ce6-00.0-.- eee 5,430.38 
Legal-Auditing ...2..245.... 1,426.25 
$27,970.08 
SCHDULE F-—-COMPENSATION OF OFFICERS: 

Joe Balestrieri, 44 Avila, President. Full time..........-..... $ 4,200.00 

Walter E. Otto, 90 Ramona Ave., Piedmont, Vice-Pres. 
and! Sécrétary. Part time 2 $ 2,100.00 


$ 6,300.00 


SCHEDULE H—Taxes: 


HEDULE L—[Illegible] 


rrent Assets 
Sash on Hand...................- $ 75.00 


iank Account .................... 1,844.69 
Accounts Receivable ........ 18,490.81 
Bering Sea Codfish Co....... 11,100.00 


De 1,700.05 


apital Assets 

"Automobiles «2.2... § 5,277.23 
Furniture & Fixtures.......... 3,046.08 
Equipment & Machinery..... 4,498.10 
Building & Improvements.. 14.513.12 


$27,834.53 
Less: Depreciation ............ 3,390.74 


or Bragg Investment............ 
[In longhand]: Improvmts. 


‘eferred Payments: 
‘Insurance Prepaid ............ 907.29 
Rent Prepaid .................... 346.25 


, Merchandise Inventory ....$31,273.69 


[In longhand]: Corp stock OK 
SCHEDULE J—DEPRECIATION: 


Assets Dec. 31, 1942 


$31,510.50 


$32,973.74 


$24,443.79 
1,250.00 


1,253.54 


$91,431.57 


625.00 
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poctaivecc. « Unempl. ................2..cccc0.0 0 $1,218.76 
Automobile Taxes ....................... 
Cao) is 
Co) ____————————a. 
SiQtGPPMAMeMISe .......-...-.--.......0... 


193.90 


796.23 


SPB) 


$252.05 
1,044.1] 
732.02 $ 3,028.68 
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$ 3,291.47 


Dec. 31, 1943 


$ 100.00 
1,001.29 
27,726.71 
8,461.21 


$44,740.22 
5,619.05 


$ 6,094.73 
3,824.63 
5,812.26 

15,050.42 


$30,782.04 
6,419.42 


1.606.32 
346.25 


$ 37,289.2] 


$ 50,359.27 


$ 24,362.62 


Lga2s7 


$113,963.67 
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SCHEDULE L—(Continued) 


Dec. 31, 1942 Dec. 31, 1943 
Liabilities & Net Worth 
Accounts Payable .................. $25,388.31] $26,179.38 
Pacific Vegetable Oil............ 30,364.00 49,161.38 


Notes iRayablce == es 8,623.04 4,515.29 
Taxes Bayaple. 5968.12 $64,943.47 a7 Onl 


WlOrtGaeGse eer et ee 7,113.41 


Capital & Surplus 
Capital Stock 


Authorized ............0....... $25,000.00 $25,000.00 
Umigsued) 362) eee 17,570.00 17,570.00 
Pars Wier ces ee eee $ 7,430.00 $ 7.430.00 
Paidanourplus 22s 5,772.55 5412.05 
Earned Surplus & Un- 
divided Profits .......... 6,172.14 19,374.69 14,085.38 
$91,431.57 

SCHEDULE M—RECONCILATION: 

3 Federal Income Tax.....$ 946.76 13 

ll Earned Surplus... 2". 14,085.38 14 


i2 Totaleeeewee 2s $15,032.14 
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RESPONDENT’S EXHIBIT B 
(Admitted in Evidence Mar. 25, 1948) 


Form 1121—Treasury Department, Internal Rev- 
enue Service. 1943 


[Stamp]: Received March 15, 1944, Collector of Int. 
Rev., First Dist. Calif. 


United States 
Corporation Excess Profits Tax Return 
For Calendar Year 19438 


Name and address: Joe Balestrieri & Co., 432 Clay 
Street, San Francisco, California. 


Business group serial number entered on page 1, 
Form 1120: 181. 


Excess Profits Tax Computation 
Column 2 
Invested Capital 
Item and Instruction No. Credit Method 
1. Excess profits net income (line 16, Schedule A)....$ 10,781.58 


PRMPSVEGINCRESEINIPUION .........----.-..---se0cececneneseseccscerorereeeas 5,000.00 


Be EP ar 


4. Excess profits credit—based on invested capital 


ies ep oenedtle (C) _............-.---.-------2------s2ceececeess 4,454.77 
5. Unused excess profits credit adjustment 
WemeroHeeeschedule) ................:------c+---20ese-eoeceecescnene= 2,424.56 
6. Scena Ninnes 2 £0 5....--cecccccse----s---ceecceeeencoenenecceeoed $ 11,839.33 
7. Difference between item 1 and item 6...............--.-.---- ® (1.057.759) 
* &* & & 


24. Excess profits tax due (item 22 plus item 23, or 


item 22 minus item 23, whichever is applicable)....6 None 
* & & 
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We, the undersigned, president (or vice-president, 
or other principal officer) and treasurer (or assistant 
treasurer, or chief accounting officer) of the corpora- 
tion for which this return is made, being severally 
duly sworn, each for himself deposes and says that 
this return (including any accompany schedules and 
statements) has been examined by him and is to the 
best of his knowledge and belief, a true, correct, and 
complete return, made in good faith, for the taxable 
year stated, pursuant to the Internal Revenue Code 
and the regulations issued thereunder. 


/s/ JOSEPH BALESTRIERL, 


President. 


/s/ W. E. OTTO, 
Vice-President and Sec’y. 


Subscribed and sworn to before me this 6th day of 
March, 1944. 


(Seal) /s/ JOSEPH A. TORASSA, 


Notary Public, in and for the City and County of San 
Francisco, State of California. 


T swear (or affirm) that T prepared this return for 
the person named herein and that the return (n- 
cluding any accompanying schedules and statements) 
is a true, correct, and complete statement of all the 
information respecting the excess profits tax hability 


| 
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of the person for whom this return has been prepared 
of which I have any knowledge. 
/s/ JOHN L. FLYNN, 
1211 Russ Blde., 
San Hrancisco, California. 
(Signature of person preparing the return) 
Subseribed and sworn to before me this 6th day of 
March, 1944. 


(Seal) /s/ JOSHPH A. TORASSA, 

Notary Public, in and for the City and County of San 
Francisco, State of California. [103 ] 

ae 3s 8S Se 


Schedule A.—Exeess Profits Net Income 


Computation 
Column 2 
Invested Capital 
Line No. Credit Method 


1. Normal-tax net income (computed without allowance 
of credit for income subject to excess profits tax and 
without allowance of dividends received credit) (item 


Spmeaeemle Porm 1120) ..........-..-..0-scceec--cnssaecesteeeenteg $ 9,630.36 


SS G9 Fp Sy 


5. 50 percent of interest on borrowed capital...................- Maile! 


% £ & 


Remo liototines | to 6..........:.-------------0--s---ssssisenccneeeeoeees $10,781.58 
oe SX ed 
18. Excess profits net income computed under income 

credit method or invested capital credit method (line 

16, or line 16 minus line 17 in case of a life insurance 


SI Foca aoa e psn evanescence $10.781.58 


x £€ & ¥ 
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Schedule C.—Excess Profits Credit—Based on 
Invested Capital 


Equity Invested Capital at the Beginning of the Taxable Year 
(See Instructions for Schedule C, lines 1 to 12, inclusive) 
Line No. 
1. Money paid in for stock, or as paid-in surplus, or as 
a contribution to capital)....22 2... $13,202.55 


hee Moe SP 


4. (a) Accumulated earnings and profits....814,531.95 


ee, 


(d) Accumulated earnings and profits (item 4 (a) 


as adjusted by item 4(b) tana (c)= 14,531.98 
5. 25 percent of new capital paid in during a taxable 
year beginning after December 31, 1940................... 1,443.13 
%* & & 
&. Lotalof lines lb to 72 ee e $29,177.63 
cr ey fe ep 


14. Equity invested capital at beginning of taxable year 
(line 6 minusdineg13 $29,177.63 


Average Addition to Equity Capital During the Taxable Year 
(See Instructions for Schedule C, lines 1 to 12, inclusive) 
x se ee 


222" Votal of lines 14: to 2). ..:222 $29,177.63 
* & & SS, 
28. Average equity invested capital (line 22 minus 

line 27): 2.ice ee $29,177.63 
29. Average borrowed capital, attach sched.) $53,013.34 
30. Average borrowed invested capital (60 per cent of 


line: 29): c.stcec neti eee 26,506.67 
31. Average invested capital (line 28 plus line 30).......... $55,684.30 
* xX EF * 
36. Invested capital (line 31, minus line 35).................... $55.684.60 
37. Portion of line 36 (not in excess of $5,000,000) ; and 

eredit at-S percent 22. $ 4,454.77 
re Pe AS 


41. Excess profits credit—based on invested capital 
(total of lines 37 to 40)... ee $ 4,454.77 


[Endorsed]: T.C.U.S. Filed April 2, 1948. [106] 
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The Tax Court of the United States 
Docket No. 1283 


[Title of Cause. | 


Louis Janin, Esq., for the petitioner. 


C. W. Nyquist, Esq., for the respondent. 


MEMORANDUM FINDINGS OF FACT 
AND OPINION 


Respondent has determined a deficiency in peti- 
tioner’s excess profits tax lability for the year 
1943 in the sum of $25,021.71. The only error 
alleged in the amended petition is as follows: ‘‘The 
Commissioner erred in disallowing the loss of $22,- 
229.37, or any part thereof, resulting from a busi- 
ness venture between petitioner and Strategic Min- 
eral Exploration Co., a partnership.’’ Respondent 
has disallowed this alleged loss as not being ‘‘an 
allowable deduction under section 23 of the Inter- 
nal Revenue Code.”’ [107] 


FINDINGS OF FACT 


Petitioner is a corporation organized in 1941 
under the laws of the State of California. Its busi- 
ness is that of a wholesale dealer in fish. Its cor- 
poration income and declared value excess profits 
tax and corporation excess profits tax returns for 
the year 1943 were filed, on a cash basis, with the 
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collector of internal revenue for the first district of 
California. 

Petitioner’s capital stock was entirely owned by 
Joe Balestrieri and W. E. Otto, or by members of 
their immediate family. Balestrieri was president 
of petitioner and Otto was vice-president. Both 
were members of petitioner’s Board of Directors. 

In the early summer of 1948, one J. M. Hoff, 
a mining engineer, approached Otto, in his indivi- 
dual capacity, with a proposition for the mining 
and milling of chrome ore. Thereafter, Otto intro- 
duced Hoff to Balestrieri. In July 1948, after 
several conversations and after each had convinced 
himself that very large profits would be derived 
from the mining and milling of this ore, the three 
individuals named (Hoff as party of the first part, 
Balestrieri as party of the second part, and Otto 
as party of the third part) executed Articles of 
Co-partnership, which are incorporated herein by 
reference, and which provide, in substance, as 
follows: Each party would have an equal interest 
in the partnership, which would operate under the 
name of Strategic Mineral Exploration Co. and 
should engage ‘tin the business of prospecting for, 
buying and selling mines and interests in mines, 
metals, strategic materials of all kinds and char- 
acters, and mining machinery and equipment, and 
to perform services m1 the nature of mining 
engineering.’’ Hoff was to devote his full time and 
attention to the carrying on of the business of the 
partnership. Balestrieri and Otto were to [108] 
provide an office and provide Hoff with traveling 
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expenses and money with which to maintain him- 
self for a period of six months. The profits were 
to be shared equally between the partners, after 
reimbursing Balestriert and Otto for any sums 
advanced. Shortly thereafter, a ‘‘Certificate of Co- 
partners Transacting Business Under Fictitious 
Name’’ was filed with the county clerk in San Fran- 
eisco, certifying that the three above-named indi- 
viduals were ‘‘all the members of said co-part- 
nership.’’ 

In order to secure finances for the partnership, 
Otto, on behalf of the partnership, approached the 
Pacific Vegetable Oil Corpoartion, with which con- 
eern the petitioner and Balestrieri and Otto had 
had previous business dealings. After a conversa- 
tion with one of the officers of that corporation, 
Otto, on behalf of the partnership wrote to the 
Pacific Vegetable Oil Corporation the following 
letter: 

July 23, 1943 
Pacific Vegetable Oil Corp. 
62 Townsend Street 
San Francisco, California 


Attention: Mr. B. T. Rocca 
Dear Mr. Rocea: 


Subject: Financing chrome ore through plant 
of the Montrose Mine & Milling Company— 
Castella 


This is to confirm conversation wherein you 
agreed to finance the purchase of Chrome ore and 
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milling and the discounting of the invoices upon 
the following basis: Iunds are to be provided for 
the purchase of ore, about as follows: 


1. Chrome ore—Expected Avg. price: $12.00 per 
ton 2240 Ibs. 


2. Milling ore: $2.50 per ton 2240 Ibs. 


3. Freight on Concentrates to Sacramento: $4.00 
per ton 2240 Ibs. 


From the above, and based on 100 tons a day, 
a 10 day run will require approximately $15,000.00 ; 
if 200 tons, and this is expected within 60 days, it 
will require $30,000.00. 


A Partnership, Strategic Minerals Exploration 
Co., consisting of J. M. Hoff, W. E. Otto and J. 
Balestrieri, will buy this ore. It will be milled in 
the mill of the Montrose Mine and Milling Com- 
pany. [109] 


The concentrated chrome will then be shipped 
to the Metals Reserve stock pile at Sacramento on 
a straight bill of lading which will be consigned 
to us. The railroad company will furnish weight 
tag; Abbot Hanks will sample car at Sacramento 
and furnish us with assay certificate; Montrose 
Mine & Milling Co. will prepare invoices and assign 
invoices to Strategic Minerals Exploration Co., who 
in turn will assign invoices to you. When the 
invoices have been assigned to you, procedure is 
as follows. We first figure out what you have 
advanced against the car, namely: 
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COST OF ORE 
Milling 


Freight on concentrate 

The above costs are added and the difference 
between the above costs and the invoice value you 
then advance 80% to the Montrose Mine & Milling 
Co. This we do until the sum of $80,000.00 has 
been paid. The remaining 20%, one-fourth goes to 
you for financing; one-fourth to Strategic Minerals 
Exploration Co. and one-half held by vou to 
liquidate Otto Sales Company accounts. When Otto 
Sales Co. account has been padi [sic] in full, then 
this one-half share will be paid to Strategic Min- 
erals Exploration Company. When the sum of $80,- 
000.00 has been paid to Montrose Mine & Milling 
Company, Strategic Minerals Exploration Co. will 
then participate in all carnings on a 50-50 basis. 

As long as you are financing the deal, you will 
receive 25% of our net earnings—never any part 
of the mill owners’ share of earnings. 

When it is no longer necessary for you to 
finance the milling operations, you will participate 
to the extent of 10% of owr share of the earmimes 
for the duration—our share being either 20% or 
D0%. 

We will be very pleased to issue vou notes for 
all sums of money advanced for ore or against 
invoices. 

The write [sic] has made an extensive investiga- 
tion of the mill operation, seen the plant running: 
and under extremely competent mill operating 
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engineers it is turning out a very fine product on 
a profitable basis. 

The writer has also personally investigated the 
financial setup of the Montrose Mine & Milling 
Company and it is in perfect shape. Our setup is 
such that as soon as we buy the ore and own it 
and pay the mill for milling it there is no possible 
prospect or hazard of any unknown thrid [sic] 
party entering the scene and causing any trouble 
Considerable time, thought and study was given 
this feature and the entire operation set up toe 
eliminate any possible unknown trouble or com- 
pheation. 

The writer at the start of the deal will go to 
Dunsmuir and personally see to it that the mine 
producers of ore are paid, and an account will be 
kept in the local bank of Dunsmuir in the name 
of S. M. E. Co. and check will only be issued when 
either signed by W. E. Otto or B. T. Rocea. 

We are very appreciative of your agreeing to 
handle the financing of the above transaction. 


Yours very truly, 


OTTO SALES COMPANY, 
/s/ W. E. OTTO. [110] 
WEO:MW 


P.S. I neglected to insert above, that should our 
operations be so unfortunate as to result in a loss, 
no part of this loss will be for your account, but 
will be taken care of in its entirety by J. M. Hoff, 
Joe Balestrieri and W. E. Otto. 
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The Pacific Vegetable Oil Corporation indicated 
that it would agree to the proposition outlined by 
Otto provided petitioner’s Board of Directors 
would agree to ‘‘underwrite’’ any loss which the 
Pacific Vegetable Oil Corporation might sustain 
as a result of its discounting any invoices of the 
partnership. Thereupon, Otto, on behalf of the 
partnership, wrote to petitioner the following let- 
ter: 

Strategic Mineral Exploration Co. 
Mines and Mining 
205 California Street 
Garfield 6236 
San Francisco 11, Calif. 


July 24, 1943 
Joe Balestrieni & Co. 
432 Clay Street 
San Francisco, California 


Gentlemen: 


Offer to participate in profits of Chrome Mill- 
ing Operation to be handled by this partner- 
ship in consideration of guaranteeing ven- 
ture. 


With reference to letter written by Otto Sales 
Company to the Pacific Vegetable Oil Corp. dated 
July 23, 1943, which was written in behalf of 
Strategic Mineral Exploration Company, we hereby 
offer you a one-half participation in any profits 
that the Strategic Mineral Exploration Company 
may earn. All as outlined in letter attached hereto. 
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The consideration for this offer is that your cor- 
poration agrees to guarantee the payment of any 
losses or deficits that may occur on the money bor- 
rowed from the Pacific Vegetable Oil Corporation 
on our chrome milling venture. 

In the event that you decide to participate in 
this venture, please have your Board of Directors 
ratify same and formally confirm same to us im 


writing. 
Yours very truly, 
STRATEGIC MINERAL 
EXPLORATION CoO., 
{sf WBE Olle: 
WEO;b {111 ] 


On July 26, 1943, the directors of petitioner, con- 
sisting of Balestriert and Otto, held a meeting, the 
minutes of which are as follows: 

Consent to a Special Meeting of the Board of 
Directors of Joe Balestrieri & Co., a Corpora- 
tion 
The Directors of Joc Balestrieri & Co., a cor- 

poration, do hereby consent to the holding of a 

special meeting of said Board of Directors at the 

office of said corporation, No. 432 Clay Street, San 

Francisco, California, at the hour of 2:00 pam, 

on July 26, 1943. 

Present: Joe Balestrieri, President; W. I. Otto, 
Vice-President. 

1. Minutes of previous meeting, dated February 
24, 1943 read and approved. 

2, The letter addressed to the corporation by 
the Strategic Minderal [sic] Exploration Company 
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was submitted and the proposal to participate in 
one-fourth of the earnings of the Chrome Milhng 
venture at Castella was accepted. The corporation 
m turn guaranteed any losses or deficits that may 
occur on money borrowed from the Pacific Vege- 
table Oi] Corporation on the crome [sic] milling 
venture. 


3. It was ordered and directed that the presi- 
dent accept the offer. 


4. Upon motion duly made by W. E. Otto and 
seconded by J. Balestrieri, it was unanimously 
voted and approved to accept and confirm all the 
above. 


oO. There being no further business, the meeting 
was adjourned. 


Respectully [sic] submitted to the Board of Direc- 
tors of the Joe Balestrieri Co. By ............ : 
Secretary. 


Approved : 


President. 
Vs WN He OL VO: 


A mistake was made in these minutes (prepared 
by a daughter of Balestrieri) in that the minutes 
referred to ‘‘one-fourth of the earnings of the 
Chrome Milling venture’’ instead of ‘‘one-half.”’ 


On the same date petitioner wrote the following 
letter to the partnership: [112] 


he Joe Balestricri & Co. vs. 


July 26, 1943 
Strategic Mineral Exploration Co. 
225 California Street 


San Francisco, California 
Gentlemen: 


This is to acknowledge receipt of your offer of 
July 24 for our participation in your Chrome Mill- 
ing venture as Castella, California, all in accord- 
anee of letter written to Pacific Vegetable Oil 
Corporation as of your letter of July 23rd, 1943. 
Please he advised that we herewith accept this 
proposal of votrs to participate in the profits of 
vour chrome milling operation and we in turn 
guarantee any losses should they occur. The Board 
of Directors this day have had a meeting and all 
the above has been confirmed by them. 


Yours very truly, 


JOH BALESTRIERI & CO., 
JOE BALESTRIERT, 


President. 
JB:b 


Petitioner’s Board of Directors having taken 
this action, the Pacific Vegetable Oil Corporation 
consented to and did discount invoices of the part- 
nership m accordance with its proposal outlined in 
the letter of July 23, 1943. 

Before the end of 1943, the partnership had lost 
approximately $39,000. The partners decided to 
eease operations and to liquidate the partnership 
business. Considerable bitterness developed between 


Commissioner of Internal Revenue Ce) 


Balestrier1 and Otto on one hand and Tloff on the 
other. Hoff refused to assume any responsibility 
for the losses of the partnership and ‘‘ walked out 
on’’ Balestrieri and Otto. 

There was due to the Pacific Vegetable Oil Cor- 
poration, on account of its financial dealings with 
the partnership, the sum of $22,229.37. In 1943, 
petitioner executed its note in that amount to the 
Pacific Vegetable Oil Corporation, but payments 
thereon were not made by petitioner until the 
following year. ‘The other unpaid bills of the part- 
nership, in the approximate sum of $17,000, were 
paid gradually by Balestrieri and Otto. [113] 


OPINION 

Kern, Judge: The question in this proceeding is 
whether the effect of the transactions detailed in 
our findings was to make the petitioner a guarantor 
of the habilities of the partnership to the Pacific 
Vegetable Oil Corporation with the secondary 
hability incident to a guarantee, or, as petitioner 
contends, made it in effect a participant im a joint 
venture with the primary lability of one of the 
venturers. If the petitioner is held to be a guar- 
antor then our decision must be for respondent 
since petitioner has failed to prove any payment in 
the taxable year of the obligation guaranteed which 
would give rise to any indebtedness to it on the 
part of the members of the partnership who were 
primarily lable on the obligation to the Pacific 
Vegetable Oil Corporation, and, even if such an 
indebtedness had been created, there is no proof 
that it was worthless in the taxable year. 
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Petitioner contends that the language used by 
laymen acting without advice of counsel in the 
negotiations and instruments incident to the trans- 
actions in question was ambiguous, that the testi- 
mony of Balestrieri and Otto indicated the intent 
of the parties to have been that petitioner was to 
bear all losses, if any, of a joint venture of which 
it was to be a party, that the large share of the 
profits of the venture to which petitioner, by virtue 
of the agreement, was entitled is more consistent 
with a joint venture than to a guarantee, and that 
the word ‘‘guarantee’’ though used in the several 
documents above referred to may deseribe either a 
primary or secondary obligation. 

We are unable to reach the conelusion to which 
petitioner’s argument would lead us. [114] 

The salient facts emerging from the record are 
these: Petitioner was a small but prosperous cor- 
poration controlled by its two stockholders, Bales- 
trievl and Otto, and engaged in the wholesale fish 
business. These two individuals were convinced by 
one Hoff, a mining engineer, that a fortune could 
be made in a chrome mining and milling venture. 
After some investigation and a preliminary survey, 
Balestrieri, Otto and Hoff formed a partnership 
to engage in this venture. The partnership agree- 
ment contemplated that Hoff would contribute his 
services and that Balestrieri and Otto would defray 
the expenses and the profits. anticipated to be a 
huge amount, would be divided equally among the 
three. Funds in a considerable amount became 
necessary for the purchase of chrome and_ the 
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expense of milling it. Otto, on behalf of the part- 
nership, approached the Pacific Vegetable Oil Cor- 
poration in an effort to obtain a large part of such 
funds from this corporation. The corporation would 
not furnish such funds on the unsecured obligation 
of the individual partners, but indicated that it 
would furnish funds if repayment was ‘under- 
written’’ by petitioner. Thereupon Otto, on behalf 
of the partnership, wrote to petitioner corpora- 
tion (all of the stock of which was owned by him 
and Balestrierl) offering to petitioner ‘‘a one-half 
participation in any profits that [the partnership] 
may earn’’ in return for an agreement by peti- 
tioner ‘‘to guarantee the payment of any losses or 
deficits that may occur on the money borrowed from 
the Pacific Vegetable Oil Company on our chrome 
milling venture.’’ Petitioner's Board of Directors 
adopted a resolution accepting this offer. There- 
after, the Pacific Vegetable Oil Corporation fur- 
nished funds to the partnership. The record does 
not contain any instrument setting forth the terms 
of the obligation created thereby. It may be sup- 
posed that if any [115] existed it was signed by 
the three partners. It may also be supposed that. 
the only evidence of petitioner’s lability in the 
transaction is contained in Otto’s letter to it, the 
resolution of its directors, and its letter to the 
partnership. At that time neither petitioner nor 
the partnership considered any loss Hkely in con- 
nection with the transactions with the Pacific Vege- 
table Oil Corporation, or otherwise. When the part- 
nership’s business proved unprofitable and was 
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discontinued, Hoff disappeared from the scene in 
an atmosphere of mutual recriminations, petitioner 
eave its note to the Pacific Vegetable Oil Corpora- 
tion in the approximate amount of $22,000, then 
due to that corporation, which was paid by peti- 
tioner after the taxable year, and Balestrierl and 
Otto paid the other accounts due from the partner- 
ship in the approximate amount of $17,000. 

These facts persuade us that petitioner’s role 
in the transaction was that of a guarantor of a 
specific account. 

Petitioner places considerable reliance upon the 
testimony of Balestrieri and Otto, which was rather 
general in character, to the effect that the parties 
intended that petitioner should participate as a 
principal in a jomt venture in consideration for its 
agreement to underwrite and absorb all losses which 
might be sustained by the venture. Both of these 
witnesses impressed us as being respectable men, 
but the force of their testimony is weakened by the 
following considerations: (1) It was given some 
five years after the event, (2) it was highly self- 
serving, and (3) it is inconsistent with the known 
facts, mm that petitioner paid not all of the losses 
or debts of the venture but only the account of 
the partnership which it specifically guaranteed. 

Petitioner also rehes in lis argument upon the 
fact that the consideration moving to petitioner 
for its assumption of hability in the transaction 
was unduly generous if the hability assumed was 
only that of a guarantor, but was not unduly large 
if it assumed general primary liability for all of 
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the debts of a joint venture in which it was a 
participant. The force of this argument, however, is 
weakened by reason of the fact that Balestrieri 
and Otto owned all of petitioner’s stock and, so 
far as the record discloses, conducted all of the 
financial negotiations on behalf of the partnership. 
Since each of them would receive half of peti- 
tioner’s profits while receiving only one-third of 
the profits of the partnership, it was to their 
interests to divert as much as possible of the large 
anticipated profits of the partnership to the peti- 
tioner corporation regardless of the quid pro quo 
obtained from petitioner; and we are, therefore, 
unwilling to look upon the transaction as wholly 
at arm’s length so far as petitioner and those acting 
for the partnership are concerned. 

Since we have decided that petitioner’s liability 
was the secondary liability of a guarantor of a 
specific account, 

Decision will be entered for respondent. 

Entered Aug. 2, 1948. pole 
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The Tax Court of the Umited States 
Washington 
Docket No. 12834 


JOK BALESTRIERI & CO., 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth m its Memorandum Findings of Fact 
and Opinion, entered August 2, 1948, it is 

Ordered and Decided: That there is a deficiency 
in excess profits tax of $25,021.71 for the year 1943. 

Entered Aug. 3, 1948. 


(Seal) /3/ ©. 1. WeMIRG, 
Judge. [118] 


[Title of Tax Court and Cause. ] 


ALTERNATIVE MOTION FOR REHEARING 
Vo the Honorable Tax Court of the United States: 

Now comes the petitioner above-named and 
respectfully moves the Court, in the event that its 
decision in the above-entitled matter entered on 
August 3, 1948 1s permitted to stand, to grant a 
rehearing im said matter, to be held on the next 
San Francisco calendar of the Tax Court of the 
United States. 

For cause: 

1. In the Findings of Fact and Opinion promul- 
gated on August 2, 1948, the Court on the basis 
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of an assumed inconsistency, which does not im 
fact exist, and on the further basis that the unim- 
peached and uncontradicted testimony of petition- 
er’s principal witness was highly self-serving, found 
the essential facts to be contrary to petitioner’s 
[128] allegations. It is respectfully submitted that 
if under these eivcumstances, the Court does not 


3 
so amend its Findings of Fact and Opinion to 
find in favor of the petitioner, vacate its decision 
and enter one in accordance with the petitioner's 
prayer for relief, a rehearing should be granted at 
which petitioner will be given an opportunity te 
further support said testimony, and the respondent 
given an opportunity to controvert the same. 

2. It is believed that this Motion is particularly 
meritorious under the circumstances, in that peti- 
tioner believed its former counsel to be qualified 
to present the matter to the Tax Court, but only 
discovered on the eve of the hearing that said 
counsel was not permitted to practice, and there- 
upon immediately obtained substitute counsel so 
admitted, but such substitute counsel were not 
eranted time to prepare for the hearing with the 
consequence that evidence available but not known 
to such counsel at such time was not presented. 

Respectfully submitted, 
/s/ LOUIS JANIN, 
/s/ HAROLD E. HAVEN, 
Counsel for Petitioner. 
Dated August 26, 1948. 
Denied, Sept. 7, 1948. 
/s/ JOHN W. KERN, 
Judge. 
[Endorsed]: T.C.U.S. Filed Aug. 30, 1948. [129] 
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In the United States Court of Appeals 
For the Ninth Cireuit. 


Tax Court Docket No. 12834 


JOE BALESTRIERI & CoO., 
Petitioner for Review, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 7 
Respondent for Review. | 


PETITION FOR REVIEW 

Joe Balestrieri and Co., a corporation with its 
principal place of business at San Francisco, Cali- 
fornia, hereinafter referred to as the Petitioner, 
by its counsel, Louis Janin, Harold E. Haven and 
William B. Acton, hereby petitions the United 
States Circuit Court of Appeals for the Ninth Cn- 
eult to review the decision entered by the Tax 
Court of the United States on August 3, 1948, 
pursuant to its Memorandum Findings of Fact and 
Opinion entered August 2, 1948, determining a 
deficiency in excess profits tax in the amount of 
$25,021.71 for the year 1948. 

This petition for review is filed pursuant to the 
provisions of Sections 1141 and 1142, I.R.C. as 
amended. [130] 

Petitioner filed its income and excess profits tax 
returns for the year 19438, with the Collector of 
Internal Revenue for the First District of Cah- 
fornia, at San Francisco, California, which is 
located within the jurisdiction of the United States 
Cirewt Court of Appeals for the Ninth Circuit. 
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This is a proceeding for review by the United 
States Circuit Court of Appeals for the Ninth 
Circuit of a decision by the Tax Court of the 
United States entered August 3, 1948, wherein it 
is determined that petitioner is liable for a defic- 
iency in excess profits tax of $25,021.71. 

On August 30, 1948, petitioner filed with The Tax 
Court in the above entitled proceeding, the follow- 
ing motions, to wit: Motion for Correction and 
Enlargement of Findings of Fact and Opinion, 
Motion to Vacate Decision, Motion for Reconsider- 
ation, and Alternative Motion for Rehearing. All 
of said motions were denied on September 7, 1948. 

The petition for review involves the question 
whether the Tax Court erred in holding that peti- 
tioner was not entitled to a loss deduction in the 
year 1943 in the sum of $22,229.37, and the fur- 
ther questions of whether The Tax Court erred in 
failing to find certain facts and in its rulings on 
eertain motions. [131] 


NATURE OF THE CONTROVERSY 
The nature of the controversy is as follows: 


Issue L 

Tn its income and excess profits tax returns for 
the year 1943, petitioner deducted as a loss the 
sum of $22,229.37. The Commissioner of Internal 
Revenue disallowed the deduction. 

As stated by The Tax Court in its opinion the 
propriety of the deduction turns upon whether the 
effect of the transactions detailed in its findings of 
fact was to make the petitioner a guarantor of 
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the habilities of a certain partnership to the Pacific 
Vegetable Oil Corporation (hereinafter called P. 
V.O.) with the secondary liability ineident to a 
enarantee or to make petitioner primarily liable 
to pay the losses suffered by the partnership in 
certain transactions financed by P.V.O. 

A brief summary of the findings of The Tax 
Court pertinent to the above issue is as follows: 

The partnership, Strategic Mineral Exploration 
Co., proposed to engage in a chrome milling ven- 
ture and by letter proposed to P.V.O. that it 
finance the transactions of such venture for a per- 
centage of the profits. 

P.V.O. indicated it would agree to the proposal 
provided petitioner would agree to underwrite any 
loss which P.V.O. might sustain as a result of its 
discounting any invoices of the partnership. [132] 

The partnership thereupon offered petitioner by 
letter one-half of its profits in consideration of 
petitioner agreeing to guarantee the payment of 
any losses or deficits that might occur on the money 
borrowed from P.V.O. on the chrome milling ven- 
ture. 

After the approval of the partnership’s proposal 
by the petitioner’s board of directors, the peti- 
tioner wrote the partnership accepting the pro- 
posal. 

Before the end of the year 1948 the partnership 
ceased operations and petitioner executed its note 
to P.V.O. in payment of the losses of the chrome 
milling venture. 

Petitioner contended before The Tax Court that 
the exchange of letters between petitioner and the 
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partnership ereated a contract between them by 
which petitioner guaranteed (insured) the partner- 
ship against losses in its chrome milling venture 
financed by P.V.O. 

That the agreement between the petitioner and 
the partnership was for the mutual benefit of 
petitioner and the partnership and only incidentally 
for the benefit of P.V.O., and that such contract in 
effect made petitioner and the partnership joint 
venturers. 

The Tax Court failed and refused to follow 
the testimony of petitioner’s witnesses supportin«: 
the foregomeg contention, which testimony was 
unimpeached and uneontradicted, on the mistaken 
assumption that it was inconsistent [183] with the 
known facts, and wpon the assumption (mistaken 
as to petitioner’s principal witness, W. E. Otto) 
that it was highly self-serving. 

Issue II 

Petitioner employed J. L. Flynn, an attorney, 
to represent it before The Tax Court. Mr. Flynn 
signed the petition and answered for petitioney on 
the call of the calendar on March 20, 1948, when 
the case was set for hearing on March 25, 1948, 
at 2:00 p.m. In the afternoon of March 24, 1948, 
William B. Acton, general counsel for petitioner, 
but not admitted to the Tax Court was advised 
that Mr. Flynn likewise was not admitted to The 
Tax Court, and that no person admitted to that 
Court was prepared to try the case. Mr. Acton 
advised petitioner to employ Louis Janin and 
Harold E. Haven, attorneys admitted to The Tax 
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Court, which employment was accomplished on the 
morning of March 25, 1948. Mr. Haven, who was 
representing a taxpayer in the case set for 10:00 
am. on March 25, 1948, at the opening of Court on 
that morning filed petitioner’s substitution of attor- 
neys, explained the facts to the Court and moved 
for a continuance of the hearing for sufficient time 
to permit his partner, Mr. Janin, to prepare peti- 
tioner’s case for trial. 

The motion was denied. [134] 

Issue ITI 

On August 30, 1948, petitioner filed with The 
Tax Court a Motion for Rehearing in order that 
it might introduce further testimony to amplify and 
support testimony which The Tax Court had stated 
in its opinion it was disregarding because such tes- 
timony was self-serving and inconsistent with other 
facets in the record. One of the grounds of said 
motion was that counsel for petitioner had not 
been allowed by the Court sufficient time to prepare 
petitioner’s case in the first instance. 

The Tax Court, pursuant to its memorandum 
findings of fact and opinion promulgated August 
2, 1948, having on August 38, 1948, entered its 
decision that there is a deficiency due from peti- 
tioner in excess profits tax of $25,021.71 for the 
year 1943, and the petitioner having exhausted its 
remedies before such Court, the petitioner seeks 
appropriate relief by this petition for review. 

ASSIGNMENT OF ERRORS 

Petitioner assigns the following errors: 

1. The Tax Court erred in failing to determine 
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as an ultimate fact from the letters exchanged 
between the partnership and petitioner, the party 
with whom petitioner contracted. [135] 

2. The Tax Court erred in deciding that peti- 
tioner was only secondarily liable on the so-called 
contract of guaranty created by the exchange of 
letters between the partnership and petitioner. 


4 


3. The Tax Court erred in deciding that peti- 
tioner did not suffer a deductible loss of $22,229.37 
in the year 1943, the loss sustained on the chrome 
milling venture. 

4. The Tax Court erred in failing to find that 
the partnership was engaged in a chrome mining 
venture and a chrome milling venture. 

5. The Tax Court erred in failing and refusing 
to follow the unimpeached and uncontradicted tes- 
timony of W. E. Otto on the unsupported assump- 
tion that such testimony was highly self-serving 
and was inconsistent with the known facts. 

6. The Tax Court abused its discretion by fail- 
ing to grant the motion of petitioner for a continu- 
ance for sufficient time to permit qualified trial 
counsel, just employed, to prepare for trial. 

7. The Tax Court abused its discretion by fail- 
ing to grant the motion of petitioner for a rehear- 
ing in view of the Court’s comments as to the 
inadequacy of the evidence and in view of the 
eourt’s refusal to grant qualified trial counsel time 
to prepare petitioner’s case for trial. [136] 

8. The Tax Court erred in that its decision is 
not in accordance with law. 

Wherefore, petitioner prays: 
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That the decision of The Tax Court of the 
United States in this case be reviewed by the 
United States Circuit Court of Appeals for the 
Ninth Cirenit’ 

That a transcript of the entire record be pre- 
pared in accordance with the law and the rules of 
said Court and transmitted to the Clerk of said 
Court for filing; 

That said Court reverse the decision of The 
Tax Court of the United States and direct the lat- 
ter Court to modify its findings of fact, opinion, 
and judgment to permit the deduction of the loss 
of $22,229.37 sustained by petitioner in the year 
1943; and 

For such other and further relief as to the 
Court may appear just and proper in the premises. 

/s/ LOUIS JANIN, 
/s/ HAROLD E. HAVEN, 
/s/ WILLIAM B. ACTON, 
Counsel for Petitioner. 
(Duly Verified.) 


[Endorsed]: T.C.U.S. Filed Nov. 1, 1948. [137] 


[Title of U. S. Court of Appeals and Cause. ] 


NOTICE OF FILING PETITION 
FOR REVIEW 
To the Commissioner of Internal Revenue, and to 
Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, Internal Revenue Building, 
Washington, D. C. 
You are hereby notified that the petitioner, on 
November 1st, 1948, filed with the Clerk of the 
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Tax Court of the United States, in Washington, 
D. C., a petition for review by the United States 
Circuit Court of Appeals for the Ninth Circuit, of 
the decision of the T’ax Court of the United States 
heretofore rendered in the above entitled cause. A 
copy of the petition for review is hereto attached 
and served upon you. 


Dated this Ist day of November, 1948. 


/s/ LOUIS JANIN, 

/s/ HAROLD E. HAVEN, 

/s/ WILLIAM B. ACTON, 
Counsel for Petitioner. 


(Acknowledgment of Service.) 


[Endorsed]: ''.C.U.S. Filed Nov. 2, 1948. [139] 


(Title of U. S. Court of Appeals and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON REVIEW 

Joe Balestrieri and Co., petitioner for review, 
through its attorneys, Louis Janin, Harold E. 
Haven and William B. Acton, hereby designates 
the portions of the record and the evidence to be 
included in the record on review in the above 
entitled proceedings, as follows: 

The entire record, excluding, as duplication, 
Tixhibit A to the amended petition, excluding for- 
mal headings, and excluding (because included in 
the memorandum findings of fact and opinion) peti- 
tioner’s Exhibits 1, 2, 3 and 5. 
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You are hereby respectfwly requested to prepare 
and certify the record on review in accordance with 
the foregoing designation and in accordance with ~ 
law and the rules of the United States Circuit 
Court of Appeals for the Ninth [140] Cireuit, and 
to transmit the same to the Clerk of said Court 
for filing. 

Dated November 3, 1948. 

/s/ LOUIS JANIN, 
/s/ HAROLD E. HAVEN, 


/s/ WILLIAM B. ACTON, 
Counsel for Petitioner. 


ae a 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed Nov. 5, 1948. [141] 
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The Tax Court of the United States 
Washington 


[Title of Cause. | 


CERTIFICATE 


J, Vietor S$. Mersch, clerk of The ‘Tax Court of 
the United States do hereby certify that the fore- 
going pages, 1 to 141, inclusive, contain and are a 
true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 26th day of November, 1948. 


(Seal) /s/ VICTOR 8S. MERSCH, 
Clerk, The Tax Court of the United States. 


| Endorsed]: No. 12102. United States Court of 
Appeals for the Ninth Circuit. Joe Balestrieri and 
Company, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Petition to Review a Decision of The Tax Court 
of the United States. 


Filed November 29, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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The United States Court of Appeals 
For the Ninth Cireuit. 


No. 12102 


JOE BALESTRIERI & CO., 
Petitioner on Review, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


DESIGNATION OF CONTENTS OF RECORD 
TO BE PRINTED AND STATEMENT OF 
POINTS INTENDED TO BE RELIED 
UPON 


Now comes the petitioner on review by and 
through its counsel, Louis Janin, Harold E. Haven, 
and William B. Acton, and designates the follow- 
ing material as being pertinent to the issues pre- 
sented upon this review and to be included in the 
printed transcript, together with the pages in the 
typewritten transcript certified from the Tax Court 
of the United States, as follows: 


Docket Entries. Amended Petition. Answer to 
Amended Petition. Transcript of Testimony. Peti- 
tioner’s Exhibit 4. Respondent’s Exhibits A and B. 
Memorandum [Findings of Fact and Opinion. 
Decision. Alternative Motion for Rehearine— 
Denied. Petition for Review and Proof of Service. 
Designation of Contents of Record on Review and 
Proof of Service Thereon. This Designation and 
Statement. 
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Petitioner intends to rely upon the assignments 
of error set forth in its petition for review and 
particularly upon the following points as support- 
ing this petition for review: 


1. The Tax Court committed error of law when 
eontrary to the unimpeached and uncontradicted 
and not inherently improbable testimony of peti- 
tioner’s principal witness, and upon the basis of as- 
sumed facts not true, it determined without evidenti- 
ary support that the agreement between petitioner 
and Strategic Minerals Exploration Co., a co-part- 
nership, was one purely of guarantee between peti- 
tioner and Pacific Vegetable Oil Corporation. 


2. The Tax Court’s determination that peti- 
tioner did not sustain a deductible loss of $22,- 
229.37 in 1943 as the result of its participation in 
a joint venture with Strategic Minerals Explora- 
tion Co. is contrary to the evidence. 


3. The Tax Court abused its discretion when it 
failed to grant petitioner’s oral motion to give 
newly substituted counsel replacing counsel not 
admitted to practice before the Tax Court, at least 
two or three days to prepare the proceeding for 
trial. 


4. By reason of the foregoing circumstances and 
also by reason of the Tax Court’s own comments 
upon the inadequacy of the evidence, the Tax 
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Court abused its discretion in refusing to grant 
petitioner a rehearing. 
Dated December 7, 1948. 
Respectfully submitted, 

/s/ LOUIS ~ EASES, 

/s/ HAROLD E. HAVEN, 

/3/ WILLIAM B. ACTON, 

Counsel for Petitioner 
On Review. | 


[Endorsed]: Filed December 7, 1948. Paul P. 
O’Brien, Clerk. 


